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Message from The Judge Advocate General 


All Judge Advocates 


1. The recently authorized expansion of the Air Force demonstrates the 
importance of effective training programs—particularly for Reservists 
not on extended active duty. In our own profession, the transition from 
inactive duty Reservist Associate to active duty Judge Advocate should 
be one for which every Reservist is fully prepared. 


2. The capable assistance our Associates provide for short periods in 
Judge Advocate offices at all levels is extremely welcome. It must be borne 
in mind, however, that the primary purpose for these intermittent assign- 
ments is to train. The professional services that are rendered have been 
a most valuable bonus, but we should not forget the importance of 
familiarization which in itself constitutes training. Observation of a 
trial by court-martial could, in an appropriate case, be more beneficial to 
the Air Force and to the Associate, than repetitious duties with which 
the Associate is already familiar. 


3. It is only by pursuing a vigorous program that we can adequately 
equip the Reserve officer with the practical knowledge essential for any 
eventual Judge Advocate assignment. Such a program must not only 
provide actual experience when possible, but it must also orient and 
familiarize the trainee with other needed skills when actual experience 
cannot be provided. It is in this latter situation that all of us must con- 
tinue to use imagination and initiative so our local training programs are 
tailored to take full advantage of all aspects of our varied legal activities. 


ALBERT M. KUHFELD GAR 
Major General, USAF 


The Judge Advocate General 
United States Air Force 
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THE CURRENT CONTROVERSY 
OVER PATENT RIGHTS UNDER GOVERNMENT 
RESEARCH AND DEVELOPMENT CONTRACTS 


Captain William J. Healey, Jr... USAFR 


In recent years federal spending for 
scientific research and development has oc- 
cupied an increasingly large proportion of 
the total federal budget. For the fiscal year 
1960, total research and development ex- 
penditures by all federal agencies have ex- 
ceeded $8 billion and it is estimated that the 
figure may reach $9 billion for fiscal 1961. 
In the early 1950’s, comparable research and 
development spending was only a fraction 
of this amount. For example, the 1951 total 
was only $1.1 billion. 

In view of the level which research and 
development spending has reached, questions 
increasingly have been raised as to whether 
the federal government has been getting 
from its research and development contrac- 
tors all that it is entitled to for its money. 
Since the goal of research and development 
is normally a new product or a new way of 
doing things, patentable inventions may oc- 
cur in the progress of such work. Should the 
federal government then be entitled to pat- 
ents on inventions which result from the 
performance of research and development 
work sponsored wholly or in part by the 
federal government? This is the question 
which is currently under intensive study by 
the Subcommittee on Patents, Trademarks 
and Copyrights of the Senate Judiciary Com- 
mittee under the chairmanship of Senator 
McClellan of Arkansas as it considers two 


The author is a Reserve Judge Advocate, a grad- 
uate of Harvard Law School, and a member of 
the Massachusetts and District of Columbia Bars. 
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specific bills. The first of the proposals now 
before the Subcommittee, S. 1084, provides 
that the Government shall take title to any 
inventions which may occur during the per- 
formance of any Government contract. 
There are no exceptions to this general 
policy. The second proposal, S. 1176, in- 
troduced by Senator Long of Louisiana, 
would require that the Government take 
title to patents resulting from Government- 
financed research and development and pro- 
vides for the creation of a new agency by 
which patent rights now in the possession 
of the Government as well as those to be 
acquired in the future would be administered 
in the public interest. This latter bill 
authorizes the waiver of the Government’s 
rights in such patents but the procedure by 
which such waivers are to be granted is 
hedged about with rather restrictive limita- 
tions. 


Whether this study by the Subcommittee 
which has already included the hearing of 
testimony from many witnesses both within 
and without the Government, will lead to 
concrete results in terms of specific legisla- 
tive action remains to be seen. It is the pur- 
pose of this article to recount in summary 
fashion the historical evolution of research 
and development patent policy with three of 
the principal federal agencies—the Defense 
Department, the Atomic Energy Commis- 
sion, and the National Aeronautics and 
Space Administration—and to indicate in 
this process some of the key issues which 
make up the current controversy. 








The Patent Policies of the Federal Agencies 
Which Spend the Most Money on Research 
and Development—The Defense Department, 
the Atomic Energy Commission, and the 


National Aeronautics and Space Administra- 
tion 


The traditional positions of the War and 
Navy Departments on, this subject, evolved 
after many years of experience with con- 
tract negotiation and administration, is to 
permit a research and development con- 
tractor if he so wishes, to take patents to 
inventions which result during the per- 
formance of a research and development con- 
tract. At the same time, the federal govern- 
ment must be reserved a_ nonexclusive 
royalty-free license to practice the invention 
for Government purposes on a world-wide 
basis—the so-called “license” policy. This 
means that a contractor remains free to 
exploit his patent for commercial purposes 
during the 17-year statutory period of ex- 
clusivity. On the other hand, the invention 
remains free for use, without any further 
licensing arrangement, by any other party 
or company in the performance of a govern- 
ment contract.! 

It was apparently felt by the military de- 
partments that this policy represented a fair 
balancing of the equities involved as well as 
a maximizing of the incentives of the patent 
system. The Government got the benefit of 
new weapons evolved through the _ per- 
formance of research and development work 
by the most eompetent contractor available. 
In addition, the Government’s obligation did 
not extend beyond the research and develop- 
ment contract—the contractor had no as- 
surance of being awarded subsequent follow- 
on production contracts for the item in 
question. However, the contractor retained 
the commercial rights to his invention and 
thus there were incentives to invest sums of 
money in commercial exploitation of the in- 
vention because there was assurance of an 
exclusive position in the market for the item, 


1See Section 9-107 of the Armed Services Pro- 
curement Regulation. 


provided such a market might exist in the 
future. 

In contrast, the Atomic Energy Commis- 
sion and the National Aeronautics and Space 
Administration are required by their govern- 
ing statutes to follow, with certain excep- 
tions, the policy of acquiring on behalf of 
the United States Government on patents 
issuing or inventions resulting from the per- 
formance of research and development work 
paid for by the Government—the so-called 
“title” policy. The statutory provisions in 
question—Section 152 of the Atomic Energy 
Act of 1954 * and Section 305 of the National 
Aeronautics & Space Act of 1958 “—permit 
the Commission and the Administrator, re- 
spectively, to waive title to contractor inven- 
tions but it should be noted that these are 
ex-post-facto waivers to be made after the 
invention occurs. Accordingly, when a re- 
search and development contract is entered 
into with the Atomic Energy Commission or 
the National Aeronautics and Space Admin- 
istration, it will include a patent provision 
which will require the Government to take 
title to inventions occurring in the per- 
formance of the contract. At the time of 
contract execution, the contractor will expect 
that he will not be permitted to retain com- 
mercial rights to inventions which may oc- 
cur, and it is upon these expectations that 
contractor decisions with respect to contract 
performance will be based. Other federal 
agencies follow either one of these policies 
or something between the two—such as the 
patent policy of the National Science Foun- 
dation—but it is on the policies of these 
three agencies—DOD, AEC, and NASA— 
that attention is primarily focused. Accord- 
ing to the latest available figures ', federal 
research and development expenditures for 
fiscal 1960 are estimated at $8.1 billion and 
these three agencies will have spent around 
$7.3 billion or better than 90 per cent of the 


-42 U.S.C. 2011 et seq. 

+42 U.S.C. 2451 et seq. 

‘Federal Funds for Science IX,” National 
Science Foundation NSF 60-80 (December 1960), 
p. 88. 
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total. Jt is interesting to note that the De- 
fense Deparment figure, by itself, amounts 
to $5.6 billion or 69 per cent of the total. 
Thus it is the patent policies of these three 
agencies, and particularly of the Defense 
Department, that is of major significance in 
terms of effect on the national economy. 


Historical Development of the Present 
Patent Policy Controversy 


Although there had been some slight in- 
dications of the controversy even before 
World War II, it did not really get under 
way until after the war when, in a report 
to the President in 1947, the Attorney Gen- 
eral recommended, “as a matter of basic 
policy all contracts for research and develop- 
ment work financed with federal funds should 
contain a stipulation providing that the 
Government should be entitled to all rights 
to inventions produced in the performance 
of the contract.” *® This basic recommenda- 
tion on behalf of the title policy, was in 
direct conflict with a 1944 report of the Na- 
tional Patent Planning Commission which 
came out strongly in favor of the license 
policy. The Attorney General’s report also 
created a very considerable furor within the 
military departments.® Secretary of War 
Royal stated that a general policy of taking 
title ““‘would wreck the War Department’s re- 
search and development program.” The up- 
Navy Secretary Forrestal commented that 
the title policy “might altogether imperil the 
prosecution of a vigorous and effective re- 
search and development program.” The up- 


5 However, the report went on in this connection, 
“However, exceptions to that basic policy should be 
allowed, where necessary in emergency situations, 
to permit the contractor to retain the patent rights 
to an invention to which he has already made a 
substantial independent contribution; but in all 
such cases the Government should obtain at least 
a free license under the resulting invention and 
should prohibit its suppression or the assessment 
of unreasonable charges for its use by others.” 

6 This reaction is described by Deputy Assistant 
Secretary of Defense (Procurement) Bannerman in 
testimony before the Subcommittee on Patents, 
Trademarks and Copyrights of the Senate Judiciary 
Committee on April 18, 1961. 
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shot of it all was that the Department of De- 
fense continued to follow its existing license 
policy, and incorporated that policy into its 
Armed Services Procurement Regulation 
(ASPR) when those regulations were pro- 
mulgated to implement the recently enacted 
Armed Services Procurement Act of 1947. 

Congress in the meantime had done rela- 
tively little in the area other than to direct 
the Tennessee Valley Authority to make the 
results of certain research available to the 
public. This TVA did by requiring the as- 
signment to the Government of title to all 
patents arising from its fertilizer research. 
The first major congressional reaction to the 
Attorney General’s recommendations came in 
connection with enactment of the National 
Science Foundation Act of 1950 under which 
the Administrator is required to insert in its 
research and development contracts “pro- 
visions governing the disposition of inven- 
tions produced thereunder in a manner 
calculated to protect the public interest and 
the equities of the individual or organization 
with which the contract or other arrange- 
ment is executed.” * Although this repre- 
sents neither the “license” nor the “title” 
policies but something in between, it is in- 
teresting to note that the Foundation has 
never found it to be in the public interest to 
acquire more than a_ royalty-free non- 
exclusive license to practice any invention 
which might be produced under its research 
and development contracts.* 


The Atomic Energy Act of 1954—The 
original Atomic Energy Act of 1946 con- 
tinued the wartime Government monopoly 
in the atomic energy field which had started 
with the Manhattan Engineer District in the 
early postwar years. When the Eisenhower 
Administration took office in 1953, it decided 
that this statute would have to be substan- 
tially rewritten to provide the proper type 
of legislative framework to encourage par- 


769 Stat. 149, 42 U.S.C. 1861 et seq. 

’See Hearings Before a Subcommittee of the 
Senate Select Committee on Small Business “Patents 
of Departments and Agencies of the Federal Gov- 
ernment—1959”, 86th Cong., Ist Sess. (1959), p. 175. 








ticipation by private industry in the develop- 
ment of atomic energy for peaceful purposes. 
Under these circumstances, the Atomic 
Energy Act of 1954 became law but with an 
unusual set of patent provisions which 
emerged after two protracted House-Senate 
conferences and seemed to be wholly satisfac- 
tory to no one.’ Section 152 provides that 
“any invention or discovery, useful in the 
production or utilization of special nuclear 
material or atomic energy, made or con- 
ceived under any contract, subcontract, ar- 
rangement, or other relationship with the 
Commission, regardless of whether the con- 
tract or arrangement involved the expendi- 
ture of funds by the Commission, shall be 
deemed to have been made or conceived by 
the Commission,” subject to waiver of these 
provisions under such circumstances as the 
Commission “may deem appropriate.” Sec- 
tion 153 provides compulsory licensing 
authority respecting Atomic Energy Com- 
mission patents under certain specialized 
circumstances for a period of five years. 
(This authority has now been extended to 
September 1, 1964.). Presumably this pro- 
vision is to cover patents on inventions which 
resulted from work in which there was no 
spending of Government funds. 

Section 152, of course, incorporates the 
“title” policy. However, the AEC has ad- 
ministratively, through its patent regula- 
tion,” somewhat modified the full rigor of 
this policy. For example, when the contrac- 
tor has an industrial and patent position in 
the non-atomic energy field of the contract 
work, he may be granted a sole license, ex- 
cept as against the Government, for com- 
mercial use of the invention in the non- 
atomic energy field, with the sole right to 
grant sublicenses for these ‘outfield’ (non- 
atomic energy) uses. 


The National Aeronautics and Space Act 
of 1958—Four years later, Congress acted 
to provide for the development of the non- 


® Riesenfeld, “Patent Protection and Atomic En- 
ergy Legislation,” 46 California Law Review 40 
(1958). 

10 AEC Manual, Chapter 9113. 





military aspects of our national space effort 
following the challenge of the Soviet Union’s 
first Sputnik launching in October 1957. 
This legislation, the National Aeronautics 
and Space Act of 1958, established the Na- 
tional Aeronautics and Space Administration 
and followed to a great extent in its patent 
provisions the title policy of the Atomic 
Energy Act. Under Section 305 of the Space 
Act: 


(a) Whenever any invention is made in the 
performance of any work under any contract of 
the Administration, and the Administration deter- 
mines that— 

(1) the person who made the invention was em- 
ployed or assigned to perform research, develop- 
ment, or exploration work and the invention is 
related to the work he was employed or assigned 
to perform, or that it was within the scope of 
his employment duties, whether or not it was 
made during working hours, or with a contribu- 
tion by the Government of the use of Govern- 
ment facilities, equipment, materials, allocated 
funds, information proprietary to the. Govern- 
ment, or services of Government employees during 
working hours; or 

(2) the person who made the invention was not 

employed or assigned to perform research, de- 

velopment, or exploration work, but the invention 
is nevertheless related to the contract, or to the 
work or duties he was employed or assigned to 
perform, and was made during working hours, 
or with a contribution from the Government of 

the sort referred to in clause (1), 
such invention shall be the exclusive property of 
the United States, and if such invention is patent- 
able a patent therefor shall be issued to the United 
States upon application made by the Administrator, 
unless the Administrator waives all or any part of 
the rights of the United States to such invention 
in conformity with the provisions of subsection (f) 
of this section. 

(b) Each contract entered into by the Admin- 
istrator with any party for the performance of any 
work shall contain effective provisions under which 
such party shall furnish promptly to the Admin- 
istrator a written report containing full and com- 
plete technical information concerning any inven- 
tion, discovery, improvement, or innovation which 
may be made in the performance of any such work. 

Any waiver granted by the Administrator 
must be subject to the reservation of an 
irrevocable, nonexclusive, nontransferable, 
royalty-free license to practice such inven- 
tions on behalf of the United States. Under 


the waiver authority, NASA has issued reg- 
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ulations establishing criteria for granting 
waivers.'! Inventions not generally eligible 
for waiver are those which are: 

1. Primarily adopted for or especially use- 
ful in the development and operation 
of vehicles capable of flight without 
support from the atmosphere, or 

2. Of basic importance in continued re- 
search on problems connected with such 
flight. 

Inventions which would generally qualify 

for waiver, under the regulations, include: 

1. Inventions first reduced to practice dur- 
ing performance of a NASA contract 
but conceived prior to the award of 
the contract and which are covered 
by a patent issued prior to such award; 

2. Inventions having only incidental utility 
in NASA’s operations and substantial 
promise of commercial utility; and 

3. Inventions relating directly to the con- 
tractor’s line of business and involving 
a large expenditure of the contractor’s 
own funds in comparison with those 
supplied by NASA. 


Proposed Amendments to the Space Act’s 
Patent Provisions.—The “title” policy of 
the Space Act soon drew criticism and op- 
position from the patent bar generally and 
also from a number of private companies 
who were engaged in research and develop- 
ment work for the Department of Defense. 
Many of these companies were approached 
by NASA to do similar work for it but these 
companies were opposed to being required 
to accept a title policy under NASA con- 
tracts when DOD used the license approach 
for the same type of research and develop- 
ment work. In the fall of 1959, a special 
subcommittee of the House Committee on 
Science and Astronautics held extensive 
hearings on the Space Act patent provisions. 
Following these hearings, the subcommittee 
recommended, and its recommendations were 
accepted in toto by the full Committee,'* 
that Section 305 of the Act be amended to 


1114 C.F.R. 1245.100—1245.10. 
12H. Rept. No. 1633, 86th Cong. 2d Sess. (1960). 
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grant authority to the Administrator to 
provide in research and development con- 
tracts for the disposition of rights conceived 
or first actually reduced to practice in the 
performance of such work thereunder in a 
manner calculated to protect the public in- 
terest and the equities of the contractor. 
Moreover, the Committee’s report includes a 
statement of congressional intent which in- 
dicates that NASA should take only so much 
of the property right in inventions and 
patents thereon as may be necessary to 
fulfill the requirements of the Government 
and protect the public interest. The State- 
ment suggests that the contractor normally 
be permitted to retain title where the in- 
vention likely to result would appear to 
have substantial promise for commercial 
utility ; where insistence upon Government 
acquisition of title would interfere with the 
desired research and development work and 
alternative sources for the contract are not 
readily available or where the invention was 
conceived prior to the contract or where the 
invention is the result of the competence and 
experience of the contractor. 

The Government, on the other hand, would 
normally acquire title to patents issued for 
inventions conceived under research and de- 
velopment contracts where the contract is 
concerned with public health, safety, or 
welfare and inventions likely to result would 
be useful in such fields; where the resulting 
invention has depended to a_ substantial 
degree upon the work of other parties, 
Governmental or private; where the Gov- 
ernment has been the prime developer of 
the field of technology involved, or has pro- 
vided virtually all of the funds required for 
the operations and activities of the contrac- 
tor; or where the technology involved in the 
contract is entirely new, without signficant 
commercial or private history and with little 
chance of nongovernmental development in 
the field. On June 9, 1960, the House ap- 
proved, by a very substantial margin, the 
Committee’s patent recommendations; how- 
ever, no action was taken by the Senate prior 
to adjournment. Similar legislation, H. R. 
6030 introduced by Representative Brooks of 












Louisiana, is currently pending before the 
House Science and Astronautics Committee 
this year. However, unlike last year, NASA 
has withdrawn its support of such amend- 
ments to Section 305 of the Act on the 
ground that there has been very little un- 
willingness on the part of contractors to 
do work for NASA because of fear of the 
statutory provisions.}* 


The Senate Small Business Subcommittee 
on Monopoly Hearings—At about the same 
time late in 1959, the Monopoly Subcom- 
mittee of the Senate Select Committee on 
Small Business under the leadership of 
Senator Long of Louisiana, held hearings 
on the broader issue of Government patent 
policy under federally-sponsored research 
and development work generally. The Sub- 
committee never issued a formal report on 
those hearings, but Senator Long made two 
major speeches on the floor of the Senate 
in the spring of 1960 in which he discussed 
his conclusions drawn from the testimony 
he had received during the hearings.'* In 
brief, Senator Long argued that where the 
Government has paid for all or almost all 
the research, it is entitled in equity to all 
of the benefits, including the rights to 
patents issued for inventions conceived as 
a result of the Government expenditure. To 
allew under such circumstances the con- 
tractor to retain title to such a patent would, 
according to the Senator, make the Gov- 
ernment a party to the creation of a poten- 
tial commercial monopoly to the detriment 
of the public and would thus cause the tax- 
payer to have to pay twice for the same 
invention. 

May 31, 1960, Senator Long introduced S. 
3610 which among other things would have 
provided for a title policy on a Government- 
wide basis. This bill was not acted upon 
by the Senate prior to the adjournment of 


13 See statement of John A. Johnson, General 
Counsel, NASA, before the Subcommittee on Patents 
and Scientific Inventions of the House Committee 
on Science and Astronautics on May 26, 1961. 

14 See 106 Cong. Rec. 8551 (May 3, 1960) and 
106 Cong. Rec. 10615 (May 31, 1960). 


8 





the 86th Congress, but its provisions have 
been embodied with some changes in detail 
in his current bill, S. 1176, now pending 
before the Patents, Trademarks and Copy- 
rights Subcommittee. 


Defense Department Modifies Its Policy— 
States Criteria Under Which the Govern- 
ment May Take Title to Defense Contractor 
Inventions—In an ASPR revision dated 
January 31, 1961, the Defense Department 
has issued a new “patent rights (title)” 
clause for use in certain research and de- 
velopment contracts. The former general 
policy—under which the Government takes 
only a royalty-free nonexclusive license to 
use research and development contractor 
inventions for Government purposes — re- 
mains in force and will be applied in the 
great majority of contracting situations. 
However, when it is considered desirable in 
the public interest (under the criteria de- 
scribed below), the Government may under 
the new “title” clause acquire full patent 
rights to any contractor invention conceived 
or first actually reduced to practice during 
the performance of a research and develop- 
ment contract. 

In a new statement of policy governing 
the use of the “title” clause, ASPR 9-107 
follows generally the criteria in respect to 
the acquisition of patents to contractor in- 
ventions developed in 1960 by the House 
Science and Astronautics Committee in its 
proposed amendments to the existing Na- 
tional Aeronautics and Space Act patents 
provision. Under the new DOD patent policy, 
the Government may take full title to re- 
search and development contractor inven- 
tions when any of the following criteria 
are found to exist. 

1. In a new technological field where there 
is no significant non-Governmental ex- 
perience to build upon, and inventions 
which may be made under the contract 
would be likely to dominate the field 
or be of critical significance in it; 

2. Where the services of the contractor 

are largely those of coordinating and 
directing the work of others; or 
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3. Where there is an overriding public 
interest in inventions in fields relating 
directly to the health or safety of the 
public, if their availability for public 
use will not depend on patent incentives. 


Conclusion 


It would be impossible to prophesy at the 
present time what will be the outcome of the 
present controversy concerning patent rights 
in research and development contractor in- 
ventions. There is, as has been indicated 
above, a considerable difference of opinion 
among the federal agencies involved as to 
which policy they should follow. However, 
the only reasonably disinterested study in 
this area’ together with much of the 
testimony presented during the current hear- 
ings before the Patents; Trademarks and 


15 See the report of the George Washington Uni- 
versity Patent, Trademark and Copyright Founda- 
tion prepared pursuant to a contract with the 
General Services Administration (Federal Patent 
Policies in Contracts for Research and Develop- 
ment, The Patent, Trademark and Copyright Journal 
of Research and Education, Vol. IV, Winter 1960). 
The report concluded that no very strong case can 
be made for a uniform patent policy. It suggested 
that a uniform title policy would hamper the re- 
search and development program of the Depart- 
ment of Defense while a uniform license policy 
would strip the AEC of one of the powers important 
to its guidance of atomic technology. However, it 
should be noted that the report also concluded that 
the title policy of the AEC, at least in the way it 
has been administered to date, has probably been 
too rigid. 
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Copyrights Subcommittee suggests that a 
uniform Government-wide policy might be 
undesirable because of the varying reasons 
which different individual federal agencies 
have for sponsoring private research and de- 
velopment. It may well be that the only type 
of uniformity which may be desirable in this 
area is something like the present policy of 
the Department of Defense which would pro- 
vide for use of the license policy in most 
instances but would insure sufficient flex- 
ibility to enable the Government to change 
to the title policy in instances where such 
action seemed desirable. Arguments might 
also be made in favor of a uniformity based 
upon the 1960 recommendations of the House 
Science and Astronautics Committee, which 
would leave discretion respecting acquisition 
of patents to agency officials under certain 
broad general criteria worked out by Con- 
gress.'* However, regardless of what action 
Congress might ultimately take respecting 
the research and development patent policy 
problem, it at least seems clear that any gen- 
eral application of the title policy to the De- 
partment of Defense might be in the light of 
the previous history and experience of the 
Department in this area, very unwise from 
the standpoint of our national security. 


16 For a discussion of some of the administrative 
problems involved in this method, see Keeffe and 
Lewis “The Department of Defense Patent Policy 
at the Crossroads: An Argument for the Retention 
of Traditional Incentives,” 10 The Catholic Uni- 
versity of America Law Review 22 (January 1961). 





FEDERAL-STATE CONFLICT CONCERNING 
SEARCH AND SEIZURE 


Colonel Arthur F. Hurley 


INTRODUCTION 


The Fourth Amendment to the Constitu- 
tion of the United States contains fifty-four 
relatively simple words, as follows: 

The right of the people to be secure in their 
persons, houses, papers, and effects, against 
unreasonable searches and seizures, shall not 
be violated, and no Warrants shall issue, but 
upon probable cause, supported by oath or 
affirmation, and particularly describing the place 
to be searched, and the persons or things to be 
seized. 


In the realm of public law, literally hun- 
dreds of books, articles and legal decisions 
have been written concerning the interpre- 
tation of the above quoted fifty-four words. 
However, in our day, the dispute over their 
true intent and meaning has become so 
heated and bitter that ordinarily august 
Supreme Court justices snap at each other 
and engage in caustic criticisms of their 
“brothers” in written as well as_ verbal 
opinions. Even more important, the highest 
legal tribunals in half of our states refuse 
to follow the rule that the Federal judiciary 
has enunciated in this field of law.2 Our 
society is faced with the anomalous situation 
of its Courts blaming the police and law 
enforcement agents for violating the Con- 


The author is a graduate of Fordham Law School, 
and a member of the New York and U.S. Supreme 
Court Bars. 

1John Henry Wigmore, On Evidence, Vol. VIII, 
p. 1-52; 79 C.J.S. 772-927, Search and Seizure, 
Digest of Amer. Law Reports, Vol. 10, p. 210-227. 

2 Wolf & Colorado, 338 U.S. 25 (1949). 
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stitutional rights of individuals; * while the 
police, crime commissions and law enforce- 
ment agents place the blame for increasing 
crime rates on the courts.* 

Let us attempt, therefore, to discuss dis- 
passionately, and with as much judicial ob- 
jectivity as is feasible, the background, cases, 
commentaries, law and rationale which have 
resulted in the conflict between our Federal 
judiciary and the highest courts of our 
sovereign states in the field of search and 
seizure. This effort must necessarily include 
also the differing opinions of individual Jus- 
tices of the United States Supreme Court. 


HISTORICAL BACKGROUND 


Long before the alliterative appellation 
known as “search and seizure” fell trippingly 
from the tongue and pen of erudite legal 
scholars and judges, man was conscious that 
as a human being he possessed a right to 
privacy in his home whether his dwelling 
place was a palace, house, hut or tent. In 
Biblical times this natural desire for privacy 
was accented by the emphasis placed by the 
ancients upon the home as the sanctuary 
of family life, hospitality, shelter and pro- 


3 William J. Brennan, “The Bill of Rights and 
the States,” James Madison Lecture, NYU Law 
Center (1961); Hugo Black, “Bill of Rights,” 35 
NYU Law Review 865 (1960). 

4 Virgil Peterson, “Restrictions in the Law of 
Search and Seizure,” 52 Nw. U. L. Rev 65 (1957); 
Wigmore, op cit., p. 1-52. 

5 Chapman v. U.S.—U.S.—(April 1961) No. 175, 
October Term 1960. 
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tection. Examples of this custom and law 
are recited in Joshua 7:10-26 and 2:1-7, 
Genesis 19:4-11, Deuteronomy 24:10 and 
Exodus 22:2-3.' The Codes of Hammurabi 
and Moses contained house protecting ar- 
ticles. Cicero expressed the Roman legal 
philosophy in the area of privacy of a man’s 
house: when he declared in one of his ora- 
tions: “What is more inviolable, what better 
defended by religion than the house of a 
citizen . . . This place of refuge is so sacred 
to all men, that to be dragged from thence 
is unlawful.” * 

So it came to pass that Anglo-Saxon 
England, influenced by the earlier Roman 
rule, retained in its legal philosophy the high 
regard of the individual not to be disturbed 
in the privacy of his home. Throughout the 
laws of Anglo-Saxon and Norman times the 
offense of forcibly entering another man’s 
dwelling was looked upon with great se- 
verity, justifying the killing of the intruder 
without payment of compensation usual in 
that time.° 

The Court of Star Chamber which was 
responsible for the issuance of many of the 
general warrants during the reign of Charles 
I was abolished in 1640 and England enjoyed 
a temporary respite from illegal searches and 
seizures. In America, the colony of Virginia 
passed, in 1643, the first legislative precedent 
of the Fourth Amendment, prohibiting the 
issuance of blank or general search war- 
rants.!° 

Only the events of the eighteenth century, 
finally brought to focus the fact that free- 
dom from unreasonable search and seizure 
was a fundamental constitutional right. In 
1762, William Pitt was the leading exponent 
of this point of view in Parliament but it 


6 Nelson V. Lasson, History and Development of 
the 4th Amendment to the Constitution. Johns Hop- 
kins University Studies—Series 55, Baltimore Md.: 
J. H. Press, 1937. 

7 Charles A. Reynard, “Freedom from Unreason- 
able Search and Seizure—a Second Class Con- 
stitutional Right?” 25 Indiana Law Journal 259 
(1950). 

8 Lasson, op. cit., p. 15. 

9 Ibid., p. 19. 

10 Tbid., p. 31. 


JAG Bul, September 61 


was another member, John Wilkes, who 
brought the issue to crisis. He was anony- 
mously publishing a series of pamphlets 
critical of King George III. Lord Halifax, 
Secretary of State, issued a general war- 
rant under which forty-nine persons were 
seized along with their books, effects and 
papers. Wilkes was thrown into the Tower 
of London and released a few days later on 
a writ of habeas corpus. He then sued Wood 
who had executed the warrant and recovered 
the equivalent of five thousand dollars. He 
also sued Lord Halifax and recovered twenty 
thousand dollars. These injudicious war- 
rants cost the King more than one hundred 
thousand dollars (which, in that deflationary 
era, was close to a King’s Ransom). During 
the same year, another pamphleteer, John 
Entick, was seized with all his papers and 
printing materials for publishing the British 
Freeholder, allegedly a seditious and libelous 
sheet. The cases of Wilkes and Entick be- 
came famous in English history because of 
legal opinions of Chief Justice Pratt who 
declared in substance that to enter a man’s 
house by virtue of a blank or general search 
warrant in order to procure evidence “is 
worse than the Spanish Inquisition and no 
Englishman would want to live for one hour 
under such a rule of law.”” Pratt was elevated 
to the peerage and he is the Lord Camden 
often referred to by Supreme Court Justices 
like Cardozo and Frankfurter in their search 
and seizure opinions in our time. Professor 
Wigmore also makes ample reference to this 
outstanding English judicial champion of 
individual freedom." 

Thus, during the early 1760’s were the 
English people aroused to combat this in- 
vasion of their rights as free men; but to 
William Pitt must go the encomiums for 
getting the House of Commons to resolve 
in April 1766 that blank or general warrants 
for libel were illegal. More than one thou- 
sand years after Cicero, this English orator 
said: 


The poorest man may, in his cottage bid defiance 


11 John Henry Wigmore, On Evidence, Vol. VIII 
Section 2183. 





to all the forces of the Crown. It may be frail; 
its roof may shake; the wind may blow through 
it; the storm may enter; the rain may enter; 
but the King of England may not enter; all 
his force dares not cross the threshold of the 
ruined basement.!- 


It is interesting to note that at about this 
same period of history the French people 
were straining at and attempting to break 
from the monarchical harness which abused 
their basic freedoms. Lettres de cachet were 
the hated general warrants which were is- 
sued under the King’s order to seize and 
imprison a person without charge or trial. 
While these abuses lie closer to the protec- 
tion afforded by our Sixth Amendment (right 
to confrontation and a speedy and _ public 
trial) the search accompanying the seizure 
of the person encompasses the violation in- 
tended to be protected by our Fourth Amend- 
ment. These Lettres de cachet were abol- 
ished by the revolutionary Constituent As- 
sembly of France in 1789. They had been 
factors in the causes of the French Revo- 
lution."* 

While the “Old World” struggled to sub- 
ordinate governmental power to the prin- 
ciple of safeguarding free men from illegal 
search and seizure in order to establish the 
ideal that ‘fa man’s house is his castle,”’ the 
“New World” of the American colonies was 
facing up to a similar problem. The contro- 
versy over “writs of assistance” in Massa- 
chusetts in 1761 was “the first in a chain 
of events which led directly and irresistibly 
to revolution and independence.” 't These 
writs were general warrants of search and 
seizure which commanded all officials and 
subjects of the Crown to assist in their ex- 
ecution. They were more dangerous than 
ordinary general warrants in that they were 
not returnable but were valid as a continuing 


12 Thomas M. Cooley, 8 ed. Constitutional Lim- 
itations. Boston, Mass.: Little, Brown and Co., 
1927, p. 610-636. 

13 John E. Wood, “Scope of Constitutional Im- 
munity Against Search and Seizures,’ XXIV West 
Virginia Law Quarterly 1 (1928). 

14 Lasson op. cit., p. 15. 
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license and authority during the life of the 
reigning sovereign. King George II died in 
October 1760 and the writs expired in Feb- 
ruary 1761. Sixty-seven Boston merchants 
petitioned the court for a hearing to prevent 
the granting of new writs. James Otis, Jr. 
resigned as advocate general (Crown Coun- 
sel) in order to avoid supporting the writs. 
In his now famous argument against the 
granting of new writs, Otis denounced Eng- 
land’s entire policy toward the American 
colonies and was particularly vitriolic with 
reference to general warrants and writs of 
assistance. John Adams, then a young man 
of twenty-six not yet admitted to the bar, 
was a spectator at the trial and wrote more 
than fifty years later that Mr. Otis’ oration 
breathed life into our nation. “He was like 
a flame of fire—Then and there the child 
Independence was born. In fifteen years, 
namely in 1776, he grew to manhood and 
declared himself free.” 

The first precedent of a constitutional 
character for the Fourth Amendment was 
the Virginia Bill of Rights of 1776 which 
contained a prohibition against general war- 
rants. Pennsylvania, Maryland and other 
colonies followed with Declarations of Rights, 
all of which included the general principle 
of freedom from unreasonable search and 
seizure. In 1787, the Constitutional Con- 
vention adopted the proposed Constitution 
without a Bill of Rights and most of the col- 
onies ratified the proposed Constitution sub- 
ject to the subsequent passage of a Bill of 
Rights which would include freedom from 
unreasonable searches and seizures. A Com- 
mittee of Eleven outstanding members of 
the Legislature was appointed to draft the 
Bill of Rights and so it happened that, 
created along with seven other freedom- 
enunciating amendments, there was born 
the Fourth Amendment to the United States 
Constitution. These amendments became 
part of our Constitution in May 1790 when 
Rhode Island became the ninth state to 
ratify the Amendments.!® 


15 Lasson, op. cit., p. 59. 
16 Tbid., p. 100-105. 
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FEDERAL CASES TO 1949 


For more than the first hundred years 
of our nation’s history, the Fourth Amend- 
ment created no problem and few cases 
reached the Supreme Court requiring an 
interpretation of the seemingly simple fifty- 
four words. The Supreme Court held in 
1855 that the Fourth Amendment applied 
in criminal proceedings only and had no 
relation to civil proceedings for the recovery 
of debts.'’ Since the criminal jurisdiction 
of Congress was severely limited until pas- 
sage of the Interstate Commerce Act of 1887 
and the Sherman Anti-Trust Law of 1890, it 
is understandable that the case load involving 
Fourth Amendment interpretations did not 
become burdensome until the twentieth 
century. 

The first important case was Boyd v. 
U.S.,'* in which the court, citing Lord Cam- 
den’s denunciation of general warrants in 
1762, held “that a compulsory production of 
a mans’ private papers to establish a criminal 
charge against him or to forfeit his property 
is within the scope of the Fourth Amend- 
ment to the Constitution in all cases in 
which a search and seizure would be; because 
it is a material ingredient and effects the 
whole object and purpose of search and 
seizure.” Congress had provided a_ pro- 
cedure under the revenue laws whereby the 
federal district attorney could move the court 
to issue a notice to the defendants requiring 
the production of any books or records desir- 
able for the prosecution of the case. The 
defendant brought in the records but ob- 
jected to them as evidence. The Supreme 
Court agreed with the defendant and ex- 
cluded the records as evidence. Two of the 
justices as well as Professor Wigmore con- 
curred in the result but found that only the 
Fifth Amendment had been violated in that 
the defendant ‘‘was being compelled to tes- 
tify against himself’ by using his private 
papers under “subpoena duces’ tecum” 


17 Murray v. Hoboken Land Co., 18 How. 272 
(1855) [Early Supreme Court case]. 
18116 U.S. 616 (1886). 
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against him. But the majority held that the 
Fourth Amendment was also involved and 
thus was born the “exclusionary” rule of 
the Supreme Court in search and seizure 
cases.!® This rule states, in substance, that 
the products of an illegal search and seizure 
are not admissible in a Federal criminal 
trial because of the protections spelled out 
in the Fourth Amendment plus the rationale 
that the Government should not descend to 
the level of the criminal in engaging in the 
“dirty business” of using illegal methods to 
prove criminal violations of the law. Until 
the decision in this case the common law 
rule as well as the decisions in our State 
criminal courts held that evidence, though 
procured through illegal search and seizure, 
was admissible against the defendant but 
granted to the accused a legal sanction or 
remedy against the official who illegally 
searched and seized. The latter ‘‘admission- 
ist” holding is currently prevalent in ap- 
proximately one-half of our State criminal 
tribunals. 

The next case of importance was Adams 
v. New York’ which seemed to overrule 
the Boyd Case. State Police, acting under 
a State warrant to search for gambling slips 
in Adams’ office, seized Adams and gambling 
slips but also seized other papers not listed 
in the warrant. Adams objected to admissi- 
bility of these additional papers and sought 
to exclude them as evidence at his trial. 
Supreme Court held that the search was not 
unreasonable, but went further and stated 
that even if it were unreasonable it was a 
collateral issue and based on the common 
law, courts will not halt a trial to try a 
collateral issue. It inferred that even though 
it had been illegally procured, it would be 
admissible under the common law rules.*! 

Thus, the law seemed settled until 1914 
when Weeks v. United States ** was decided. 
Weeks was charged with using the mails 
to transmit lottery tickets in violation of 


19 John Henry Wigmore, On Evidence. Vol. VIII, 
Section 2183. 

20192 U.S. 585 (1903). 

21 See Also People v. Defore 242 N.Y. 13 (1926). 

22 232 U.S. 383 (1914). 





Federal law. He was arrested at his place 
of employment but the officers went to his 
room, searched it without a warrant of any 
kind and carried away money, clothing, let- 
ters and other incriminating evidence. Weeks 
petitioned the court prior to trial for return 
of his property but only those articles not 
necessary for the prosecution were returned. 
The trial court admitted the incriminating 
evidence on the ground that although illegal 
search and seizure had taken place, under 
the common law as well as the law of the 
majority of our States, the evidence could 
not be excluded.** The Supreme Court held 
the evidence inadmissible in that there was 
an illegal search and seizure and, unlike the 
Adams case, the defendant had moved to 
suppress the evidence before trial. There- 
fore, the Federal rule of exclusion was ce- 
mented into our law. 

The Supreme Court expanded the exclu- 
sionary rule in several cases following the 
Weeks decision. In Gouled v. United States,** 
the court declared that the Fourth and 
Fifth Amendments are “indispensable to the 


full enjoyment of personal security, personal 


liberty and private property ... they are 
to be regarded as the very essence of con- 
stitutional liberty ... the guaranty of them 
is as important and as imperative as are the 
guarantees of other fundamental rights of 
the individual citizen,—the right to trial 
by jury, to the writ of habeas corpus and 
to due process of law.” 

In other interesting decisions the Court has 
held that an alien,*° as well as a corpora- 
tion °°, is entitled to the protection offered by 
the Fourth Amendment. It also held until 
1960 that only a person having proprietary 
interest in the premises searched had legal 
“standing” entitling him to Fourth Amend- 
ment protection.“ In 1960 the court ex- 
panded this doctrine and stated that “any- 


°3 Albert Harno, “Evidence Obtained by Illegal 
Search and Seizure,” 19 Illinois Law Rev 303 (1925). 

“4255 U.S. 298 (1921). 

25 Fong Yue Ting v. U.S., 149 U.S. 698 (1892). 

26 Hale v. Henkel, 201 U.S. 43 (1906). 

27 U.S. v. Jeffers, 342 U.S. 48 (1951) 55 Michigan 
Law Review (1957). 
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one legitimately on premises where a search 
occurs is aggrieved and may challenge its 
legality ... when its fruits are proposed to be 
used against him.” °5 


STATE TRIBUNALS 


It is interesting to note that during all 
the years of their existence until the early 
1900’s the criminal courts of our several 
states had followed the English common law 
which has no “exclusionary rule” of evidence 
with reference to the admissibility of the 
products of unreasonable search and seizure. 
Thus, even when the Supreme Court an- 
nounced the Weeks exclusionary rule, the 
great majority of our highest state courts 
deemed it a Federal rule of evidence and con- 
tinued to follow the common law precedents 
established in England and the States. There 
are hundreds of decisions, cited in the Digest 
of American Law Reports, Corpus Juris 
Secundum and Wigmore on Evidence, sup- 
porting this point of view and I have selected 
only three to present this side of the con- 
troversy. 

The Supreme Court of Georgia stated in a 
unanimous opinion in 1921 that the Fourth 
Amendment to the Constitution of the United 
States did not in any manner govern or reg- 
ulate trials in criminal cases in the State 
courts. Therefore, the Federal exclusionary 
rule protecting a defendant from the use at 
a Federial trial of illegally obtained evidence 
in violation of the Fourth Amendment is 
not binding on State Tribunals. The evidence 
is admissible in State courts which do not 
desire to follow the doctrine of Weeks v. 
United States." 

In a California case in 1922, articles that 
had been found as a result of an invalid 
search warrant were used in evidence and 
the defendant was convicted. He appealed to 
California’s highest court on the ground that 
the evidence had been illegally seized as a 
result of an illegal search and should have 


*s Jones v. U.S., 362 U.S. 257 (1960). 
“* Johnson v. State of Georgia, 109 S.E. 662 
(1921). 
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been excluded. The court held that the de- 
fendant had a legal right to sue for the 
recovery of illegally seized papers or docu- 
ments and to collect damages for trespass 
but that right exists apart from any pro- 
posed use of the property by the State or its 
agents. “The Constitution and the laws of 
the land are not solicitious to aid persons 
charged with crime in their efforts to conceal 
or sequester evidence of their iniquity. From 
the necessities of the case the law con- 
tenances many devious methods of procuring 
evidence in criminal cases. The whole system 
of espionage rests largely on trapping the 
wrongdoer in some involuntary disclosure 
of his crime. It dissimulates a way into his 
confidence ; it listens at the keyhole and peers 
through the transomlight. It is not nice, but 
it is necessary in ferreting out the crimes 
against society which are always done in 
darkness and concealment. Thus it is that 
almost from time immemorial courts engaged 
in the trial of a criminal prosecution have 
accepted competent and relevant evidence 
without questions, and have refused to col- 
laterally investigate the source or manner 
of its procurement, leaving the parties ag- 
grieved to whatever direct remedies the law 
provides to punish the trespasser, or recover 
the possession of goods wrongfully taken.” *” 

It should be noted that in a later opinion 
in 1955,*' the Supreme Court of California 
by a four to three decision reversed its 
earlier ruling and adopted the Federal ex- 
clusionary rule. This is the law in California 
as of May 1961.** 

In 1926, the New York Court of Appeals, 
in an opinion written by Judge Benjamin Car- 
dozo, set forth in a scholarly judicial analysis, 
the legal position of the majority of the 
States in reaching conclusions contrary to 
the Federal exclusionary rule in Federal 
criminal trials. The case was People v. De- 
fore ** and the defendant, who was suspected 


3 People v. Mayen, 188 Cal. 237 (1922). 

41 People vs. Cahan, 44 Cal. 2nd, 434 (1955). 

32.45 Cal. Law Rev. 50 (1957); 9 Stan. L. Rev 
515 (1957); 4 UCLA Law Rev 515, (1957). 
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of larceny of a coat of value under fifty dol- 
lars (misdemeanor), was apprehended in the 
hallway of his boarding house. His room was 
searched without a warrant and a blackjack 
was found. He was acquitted of the larceny 
but convicted of concealing a dangerous 
weapon. 


Judge Cardozo wrote: 

The search was unreasonable “in the light of 
common law traditions” . . . We hold then with 
the defendant that the evidence against him was 
the outcome of a trespass. The officer might have 
been resisted, or sued for damages or even pros- 
ecuted for oppression. He was subject to removal 
or other discipline at the hands of his superiors. 
These consequences are undisputed. The defendant 
would add another. We must determine whether 
evidence of criminality procured by an act of 
trespass is to be rejected as incompetent for the 
conduct of the trespasser. 

The question is not a new one. It was put to us 
more than twenty years ago in People v. Adams 
(176 NY 351) and there deliberately answered. 
A search warrant had been issued against the 
proprietor of a gambling house for the seizure 
of gambling implements. The police did not confine 
themselves to the things stated in the warrant. 
Without authority of law, they seized the defend- 
ant’s books and papers. We held that the docu- 
ments did not cease to be competent evidence 
against him though the seizure was unlawful. 
In support of that holding, we cited many au- 
thorities and notably a series of decision by the 
courts of Massachusetts. . . . On appeal to the 
Supreme Court, the judgment was affirmed 
(Adams v. N.Y., 192 U.S. 585). 

The ruling thus broadly made is decisive, 
while it stands, of the case before us now. It is 
at variance, however, with later judgments of the 
Supreme Court of the United States. These judg- 
ments do not bind us, for they construe pro- 
visions of the Federal Constitution, the Fourth 
and Fifth Amendments, not applicable to the 
States. Supreme Court has overruled its 
own judgment ... The criminal is to go free 
because the constable has blundered. 

We are confirmed in this conclusion when we 
reflect how far-reaching in its effect on society the 
new consequences would be A room is 
searched against the law and the body of a mur- 
dered man is found. If the place of discovery 
may not be proved the other circumstances may 
be insufficient to connect the defendant with the 
crime. The privacy of the home has been in- 
fringed and the murderer goes free. Another 
search, once more against the law, discloses 
counterfeit money or the implements of forgery. 
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The absence of a warrant means freedom for the 
forger. Like instances can be multiplied. We 
may not subject society to these dangers until the 
Legislature has spoken with a clearer voice. 
(Italics supplied.) 


CASES SINCE 1949 


Faced with the conflict between the “ad- 
missionists” of the States (with some Fed- 
eral jurists) and the “exclusionists” of the 
Federal judiciary (with some State jurists), 
the Supreme Court rendered its opinion in 
the landmark Wolf v. Colorado ** in 1949 in 
an effort to end the controversy. Wolf was 
a doctor who had been convicted of abortion 
in the State courts on evidence admitted at 
his trial but which had been produced as a 
result of an illegal search and seizure by 
State officers. Colorado’s highest court had 
upheld the conviction. Supreme Court held 
that in a prosecution in a State court for a 
State crime, the due process clause of the 
Fourteenth Amendment did not forbid the 
admission of relevant evidence even though 
obtained by an unreasonable search and 
seizure. This was amplified however by the 
exposition that the 

security of one’s privacy against arbitrary in- 

trusion by the police—which is at the core of 

the Fourth Amendment—is basic to a free society. 

It is therefore “implicit in the concept of ordered 

liberty” and, as such, enforceable against the 

States through the Due Process Clause. The 

knock at the door whether by day or by night, 

as a prelude to a search, without authority of 

law but solely on the authority of the police, did 

not need the commentary of recent history to be 

condemned as inconsistent with the conception of 
human rights enshrined in the history and the 
basic constitution documents of English-speak- 
ing people. 
The Court went on to say that any affirmative 
attempt by a State to sanction police incur- 
sion into privacy would run afoul of the due 
process clause of the Fourteenth Amend- 
ment. But the ways of enforcing such a basic 
right may differ and the Court said, in sub- 
stance, that the Federal exclusionary rule 
was the best procedure to use but did not 


34 338 U.S. 25 (1949). 
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bar the use of other methods by the States. 
This seems to include the use of the ad- 
missionist rule, provided it contains sanc- 
tions against the violators of the protections 
of privacy. This, of course, would not include 
unreasonable searches and seizures in viola- 
tion of both the Fourth and Fourteenth 
Amendments which “shock the conscience,” 
as where police used actual physical co- 
ercion.** 

Mr. Justice Frankfurter demonstrated by 
appendix tables the existing divergence be- 
tween the followers and opposers of the 
Weeks doctrine. Thus in 1949 thirty-one 
States rejected the Federal exclusionary rule 
and sixteen States were in agreement with it. 
In ten jurisdictions of the United Kingdom 
and the British Commonwealth ,of Nations, 
all have held that evidence is admissible even 
though it was obtained as a result of un- 
reasonable search and seizure. 

Instead of clarifying the conflict, the Wolf 
Case fanned the flames of controversy. In 
the case of Irvine v. California ** where the 
State planted a microphone in the bedroom 
of the defendant and used that testimony 
to obtain a conviction, the Supreme Court 
denounced the actions of the police but up- 
held the case on the theory of the Wolf 
rationale. Court said that although conduct 
of police was obnoxious there was no co- 
ercion, violence nor brutality as in the Rochin 
case and the conviction was upheld. 

The next case of interest to be decided 
by the Supreme Court in the area of search 
and seizure involved a marihuana peddler 
who had been caught with the contraband. 
However, the search warrant was found to 
be insufficient and the peddler could not be 
prosecuted in the Federal Criminal courts. 
Since the contraband could not be returned 
to the peddler, the Federal narcotics agent 
swore out a complaint before a New Mexico 
judge and a warrant for arrest for violation 
of the New Mexico law concerning possession 
of marihuana was issued against the dope 


%> Rochin v. California, 342 U.S. 165 (1952); 
Palko v. Conn. 302 U.S. 319 (1937). 
36347 U.S. 128 (1954). 
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peddler. Our highest court said there was no 
constitutional question concerning either the 


Fourth or Fourteenth Amendments. In a 
five to four decision with Douglas writing 
the majority view, it was held that the 
Federal narcotics agent had abused the 
process of the court and could be enjoined 
from using the results of his abuse. If the 
seized dope had not been contraband it would 
have been returned to the peddler; since it 
Was contraband (thus proving the defendant 
a narcotics possessor), it could not be re- 
turned to him nor used against him in the 
Federal or State Court. The four dissenting 
judges in this case frankly said they could 
not rationalize the majority view with the 
same courts decisions in Wolf v. Colorado 
and Stefanelli v. Minard.** 

The latest case to upset existing precedents 
in search and seizure area is Elkins v. United 
States which ** overturned the “Silver platter 
doctrine.” It had been the practice of State 
enforcement officials to turn over evidence 
which had been procured as a result of un- 
reasonable search and seizure to Federal 
agents when the State courts held the evi- 
dence inadmissible. Strange as it may seem 
the Federal Courts had held for years that 
as long as no Federal agent participated nor 
had any part in procuring the illegal evi- 
dence, it could be handled over ‘on a silver 
platter” to the ‘clean hands” of the Federal 
authorities and was admissible. In 1960 the 
Supreme Court ended the “silver platter 
doctrine” and said the illegality or unreason- 
ableness of the search and seizure will be 
tested by Federa] standards and if it is a 
violation of the protections of the Fourth 
Amendment the evidence will be inadmissible 
no matter who participated. This case pre- 
sents additional difficulties in Federal mili- 
tary trials under the Uniform Code of Mil- 
itary Justice.** An interesting Appendix to 


37 Rea v. U.S., 350 U.S. 214 (1956); see also 
Stefanelli v. Minard, 342 U.S. 117 (1952). 

‘8 364 U.S. 206 (1960). 

3® Major Daniel O’Leary, “Silver Platter Doctrine 
Revisited,” Vol. II, No. 6, USAF Judge Advocate 
General Bulletin 17 (Nov. 1960). 
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the Elkins decision contains a comprehensive 
coverage of each state’s legal position rel- 
ative to the exclusion or admissibility of 
illegally obtained evidence in State tribunals. 
This appendage demonstrates that eleven 
years after the Wolf v. Colorado decision 
approximately half of our State courts fol- 
low the Federal exclusionary rule while the 
other half hold the illegally procured evi- 
dence admissible. 


VEHICLE SEARCH 


It should be noted at this point that in the 
limited area of vehicle search and seizure 
cases the Supreme Court, to this date, has 
taken a practical view in applying the Fourth 
Amendment protections. The Court has rec- 
ognized that the mobile characteristics of a 
ship, motorboat, wagon, or automobile, create 
difficulties in search and seizure cases be- 
cause the vehicle can often be moved out of 
the jurisdiction before a warrant can be 
procured. Since time is of the essence, a 
somewhat different standard is applied to the 
conduct of law enforcement officers from 
that utilized in searches of dwelling houses 
or homes. The Court has said that if the 
seizing officer has reasonable or probable 
cause for believing that the wagon or auto- 
mobile that he stops and searches or seizes, 
has contraband, liquor, narcotics or other 
illegal goods which is being unlawfully trans- 
ported, then search is not unreasonable. If 
the officer has reasonable or probable cause 
he may even follow or pursue a vehicle into 
an open garage and search or seize it.*° 


WIRETAPPING AND EAVESDROPPING 

Wiretapping and eavesdropping are sub- 
jects so closely associated with search and 
seizure that the Federal-State conflict in this 
area should be discussed. The Supreme Court 
has held that in the absence of a physical 
invasion of the house, office or effects of a 


4” Carroll v. U.S., 267 U.S. 132 (1925); Brinegar 
v. U.S. 160 (1949); Scher v. U.S. 305 U.S. 251 
(1938). 
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person, wiretapping and eavesdropping are 
not violative of the Fourth Amendment pro- 
hibition against unreasonable search and 
seizures.*! However, the Court in a 1957 
case ** held that the Federal authority under 
the Supremacy clause of the Constitution had 
preempted the field of wiretapping by the 
thirty-one words tacked on to Section 605 
of the Federal Communications Act of 1934 
which act was passed as New Deal legisla- 
tion with no debate or hearing. In the same 
case the Court inferred that an amendment 
to the New York Constitution in 1938, ban- 
ning all wiretapping except under court 
order, based on reasonable cause and sup- 
ported by affidavit, was violative of Federal 
law.** Such has been the uneasy balance 
between the State and nation in this area 
that Chief Justice Warren explained the ra- 
tionale of the Court’s upholding of a Texas 
State conviction, based on wiretap evidence 
admissible in the State, as due regard of 
Federal-State relations precluding the hold- 
ing that Congress intended to thwart a State 
rule of evidence when it passed Section 605 
of the Federal Communications Act of 1934.** 


Eavesdropping has been made a crime in 
New York but under the Federal law it is not. 
However, the recent case of Silverman v. 
United States,** which took place in the 
District of Columbia, deserves mention. Po- 
lice drove a “Spike-Mike” into the wall of an 
apartment from an adjoining room and am- 
plified the gambler’s conversations. The 
gamblers were convicted as a result of the 
admissions made in the recorded conversa- 
tions which the lower Federal Court admitted 
into evidence on the ground that there was 
no unreasonable search and seizure. Supreme 
Court reversed the conviction and held that 
the physical penetration of the spike which 
41 Olmstead v. U.S., 277 U.S. 488 (1928). 
42 Benanti v. U.S., 355 U.S. 96 (1957). 


43 Anthony P. Savarese, ‘Eavesdropping and the 
Law,” Vol. 46. American Bar Association Journal 
263 (1960). 


44 Schwartz v. Texas, 344 U.S. 199 (1952). 


45 Silverman v. U.S.—U.S.—(Mar. 1961) [Late 
Supreme Court Case]. 
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had been driven into the heating duct of 
the defendant’s house was the same as plant- 
ing a policeman in a house. This was an 
unreasonable search and seizure even though 
only conversation was involved and no ma- 
terial things were seized. 


COMMENTARIES 


The Index to Legal Periodicals contains 
more than three hundred forty Law Review 
Articles concerning Search and Seizure since 
1949. Outstanding legal writers and judges 
like Holmes, Brandeis, Cardozo, Wigmore, 
Wharton and other giants of the law have 
written and discussed the Fourth Amend- 
ment and its ramifications. There are few 
men worth their salt who are neutral in this 
controversy. On one extreme is Professor 
Wigmore who in Volume VIII in his monu- 
mental work on Evidence gives the most 
complete and exhaustive treatment of this 
subject that I have found anywhere. Despite 
his unusually positive one-sided conclusions 
in this matter, he makes a strong case from 
a legal and practical point of view. His case 
is summed up in a satirical vein when Titus 
and Flavius are addressed by an imaginary 
Supreme Court, presumably with Mr. Justice 
Douglas or Black speaking: 


Titus, you have been found guilty of con- 
ducting a lottery; Flavius, you have confessedly 
violated the constitution. Titus ought to suffer 
imprisonment for crime, and Flavius for contempt. 
But no! We shall let you both go free. We shall 
not punish Flavius directly, but shall do so by 
reversing Titus’ conviction. This is our way of 
teaching people like Flavius to behave, and of 
teaching people like Titus to behave, and inci- 
dentally of securing respect for the Constitution. 
Our way of upholding the Constitution is not to 
strike at the man who breaks it, but to let off 
somebody else who broke something else.46 


Some of the outstanding commentators with 
a similar point of view are Dean Harno, 
former dean of Illinois Law School;** Virgil 
W. Peterson, Chairman of Chicago Crime 


‘6 8 Wigmore, On Evidence (3rd Ed. 1940) § 2184. 
47 Albert Harno, 19 Illinois Law Rev 303 (1925). 
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Commission ;** William P. Rogers, former 
U. S. Attorney General.*" 

In agreement with the Federal exclu- 
sionary rule are of course the four “liberal” 
justices of the Supreme Court, Douglas, 
Black,’ Brennan,”' and Warren. Among the 
best articles are those of Osmond K. Fraen- 
kel,*= Charles A. Reynard,** Francis A. 
Allen,*! and Parsons.** An unusually com- 
plete and scholarly treatment of the due 
process aspect of the entire spectrum of this 
controversy is contained in a one hundred 
and seventy-one page article written by Pro- 
fessor Fairman in 1949.*° Support for the 
Federal exclusionary rule is most classically 
presented by Mr. Justice Brandeis in the 
concluding paragraph of his dissenting opin- 
ion in Olmstead v. U.S. rendered in 1928: 

In a government of laws, existence of the gov- 
ernment will be imperiled if it fails to observe 
the law scrupulously. Our Government is the 
potent, the omnipresent teacher. For good or for 

ill, it teaches the whole people by its example. 

Crime is contagious. If the Government becomes 

a lawbreaker, it breeds contempt for law; it 

incites every man to become a law unto himself; 

it invites anarchy. To declare that in the admin- 
istration of the criminal law the end justifies the 
means—to declare that the Government may com- 

mit crimes in order to secure the conviction of a 

private criminal—would bring terrible retribution. 

Against that pernicious doctrine this Court should 

resolutely set its face.** 

When all the authors and commentators 
have been perused and discussed and the 
cases studied, one conclusion emerges. It 


‘s Virgil Peterson, 52 Nw. U.L. Rev 65 (1957). 

‘William P. Rogers, 63 Yale Law Journal 792 
(1954). 

“ Hugo Black, “Bill of Rights,” 35 NYU Law 
Rev 865 (1960). 

“! William J. Brennan, James Madison Lecture, 
NYU Law Center (1961). 

“2 Osmond K. Fraenkel, 34 Harvard Law Rev. 361 
(1921). 

“3 Charles A. Reynard, ‘Freedom from Unreason- 
able Search and Seizure—a Second Class Constitu- 
tional Right?” 25 Indiana Law Journal 259 (1950). 

“Francis A. Allen, 45 Illinois Law Rev. 1 (1950.) 

* Judson A. Parsons, 42 Cornell Law Quarterly 


346 (1947). 


“6 Charles Fairman, 2 Stanford Law Rev 1-171 
(1949). 
“7277 U.S. 488 (1928). 
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is that there was and is a conflict not only 
between State and Federal judicial tribunals 
but between competing social values as old 
as time itself. Which is more sacred to the 
continued existence of a free society, an 
individual’s unrestricted civil rights in mat- 
ters of search and seizure or the interest of 
the community in effective criminal law en- 
forcement without which no government can 
survive to protect any civil liberties? 


RATIONALE 


At the seat of the conflict between State 
and Federal judicial] rulings is the basically 
American political concept of Federalism. It 
has been called a compromise between a 
strong national government and a loose con- 
federation of States. There is no doubt that 
the Supreme Court as well as the National 
government has advanced into areas which 
only thirty years ago were the province 
of the State. This political evolution is re- 
sented by the semi-sovereign states, par- 
ticularly in the smaller and less economically 
self-sufficient areas. Decisions as to what are 
“basic freedoms” and how far the Federal 
government can go in implementing them are 
a current source of controversy. It is also 
true that many of the State authorities feel 
that the Federal government is too far re- 
moved from the local facts of life to get a 
true picture of the problem. These State 
feelings and reactions are as true today as 
during the Constitutional Conventions in 
Philadelphia in the 1780’s but today the big 
National government is a fact and not a 
dream. 

More important to the true administra- 
tion of justice is the failure of the current 
Supreme Court to give any sound or con- 
sistent guidance or clarification to lower 
court judges, district attorneys or law en- 
forcement officials in the field of search and 
seizure. These are not only the conclusions of 
numerous judges, lawyers and _ policemen, 
but are the sentiments of two members of 
the Court expressed in the case of Chapman 
v. United States, delivered on April 3, 1961. 
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Mr. Justice Clark who dissented, set forth 
the facts in the case very simply. Bridgaman 
had rented a house to Chapman in Georgia. 
On a Sunday morning he called at the house 
to invite Chapman to church services. Bridga- 
man found Chapman gone, the house locked 
up and an “awful scent of whiskey mash all 
over the place.” He reported these facts to 
State officers and at his suggestion the two 
officers accompanied him to the house where 
they too smelled “fa strong odor of ‘whiskey 
mash’ coming from the house.” Bridgaman 
advised the officers that he was the owner 
of the house and instructed the officers to 
“see what’s in there.” They found a bath- 
room window unlocked and went into the 
house. The officers found thirteen hundred 
gallons of whiskey mash and a still. There 
was no furniture nor other evidence of res- 
idency. The majority of the Court set aside 
Chapman’s conviction on the ground that the 
search was “unreasonable.” Mr. Justice 
Clark’s dissenting opinion states in somewhat 
injudicious language “For the life of me, I 
cannot see why this is true.”” The lower Fed- 
eral District Court had held that the search 
was reasonable, based on prior Supreme 
Court decisions plus some common sense. 
The Circuit Court of Appeals had unani- 
mously upheld the District Court’s decision. 
Of importance also is Mr. Justice Frank- 
furter’s concurring opinion in this same case: 
Since search and seizures play such a frequent 
role in federal criminal trials, it is most important 
that the law on searches and seizures by which 
prosecutors and trial judges are to be guided 
should be as clear and unconfusing as the nature 
of the subject matter permits. The course of true 
law pertaining to searches and seizures, as enun- 
ciated here, has not—to put it mildly—run smooth. 
The concluding paragraph of Mr. Justice 
Clark’s dissenting opinion in this case is 
more eloquent as to the reason for current 
conflict between State and Federal jurists 
over search and seizure than all of the 
erudite philosophizing: 
Every moment of every day, somewhere in the 
United States, a law enforcement officer is faced 
with the problem of search and seizure. He is 


anxious to obey the rules that circumscribe his 
conduct in this field. It is the duty of this Court 
to lay down those rules with such clarity and 
understanding that he may be able to follow 
them. For some years now the field has been 
muddy, but today the Court makes it a quagmire. 
It fashions a novel rule, supporting it with an 
old theory long since overruled. ... It is disastrous 
to law enforcement to Teave at large the incon- 
sistent rules laid down in these cases. It turns the 
well springs of democracy—law and order—into 
a slough of frustration. It turns crime detection 
into a game of cops and robbers. We hear much 
these days of an increasing crime rate and a 
breakdown in law enforcement. Some place the 
blame on police officers. I say there are others 
that must shoulder much of that responsibility.5* 
From all of the foregoing it seems obvious 
that there has been; there is and there will 
continue to be a conflict between State and 
Federal authorities in the area of unreason- 
able searches and seizures. Until the Supreme 
Court promulgates a consistent, all-encom- 
passing mandate in this field the “quag- 
mired” conflict seems destined to continue.* 


* Author's note: The Supreme Court, on June 19, 
1961 (subsequent to the completion and submis- 
sion of this article), rendered a decision which, in 
substance, contains the all-encompassing mandate 
suggested in the concluding sentence of this ar- 
ticle. Disregarding “stare decisis,” the Court found 
in the case of Mapp v. Ohio [(June 1961) No. 
236, October Term 1960] that not only was the 
Fourth Amendment right of privacy enforceable 
against the States but it can be enforced “by the 
same sanction of exclusion as is used against the 
Federal government”. In a six to three decision, 
with Mr. Justice Steward agreeing with majority 
result on other grounds, the Court “put an end to 
the asymmetry” and its “heretofore ambivalent 
approach” which had created the previously irre- 
concilable conflict. The majority opinion, written 
strangely enough by Mr. Justice Clark, elevates 
the “exclusionary rule” from an adjectival evi- 
dentiary concept to a constitutional precept and 
the rationale utilized should be interesting to all 
constitutional lawyers and students of Constitu- 
tional Law. The dissenting opinion, written by 
Justice Harlan and concurred in by Justices 
Frankfurter and Whittaker, contains much sound 
logic in the law and is worthy of study. 

*S Chapman v. U.S.—U.S.—(April 1961) No. 175, 

October Term, 1960. 
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THE ASSIMILATIVE CRIMES ACT 


Lt. Colonel Walter I, Horlick, Hq. USAF 


Our form of government subjects all citi- 
zens to both federal and state laws. In this 
dual system, “The General Government and 
the States, although both exist within the 
same territorial limits, are separate and 
distinet sovereignties, acting separately and 
independently of each other, within their 
respective spheres.’ ' The lawful powers of 
the federal government to act within a state 
must be within the sphere of action pre- 
scribed by the Constitution. The federal gov- 
ernment is as sovereign within its sphere as 
the states are within theirs.- The question 
often arises, where federal territory is lo- 
cated within a state, as to which sovereign 
can or shall act in criminal matters, and 
under what criminal code shall the matter 
be prosecuted. The basic problem in questions 
of dual sovereignty resolves itself to a deter- 
mination of which sovereign prescribed the 
criminal code governing the person’s conduct. 

The Supreme Court of the United States 
has stated that our national government is 
one of delegated powers alone. Under our 
federal system the administration of criminal 
justice rests with the states except as Con- 
gress acting within the scope of those dele- 
gated powers has created offenses against 
the United States." Within the area of a 
federal reservation a person may be subject 
to the exclusive or concurrent jurisdiction 
of the United States. Under such federal 


The author is a graduate of Suffolk University 
Law School, and a member of the Massachusetts 
Bar. 

' Buffington v. Day, 11 Wall. 113, 78 U.S. 122 
(1871). 
~Kohl v. United States, 91 U.S. 367 (1876). 
* Screws v. United States, 325 U.S. 91 (1944). 
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jurisdiction the state laws assume a varying 
effect. When an area is under territorial 
sovereignty of the federal government, that 
government is not limited in its criminal 
jurisdiction to certain spheres of activity 
and it may legislate as to all phases of crim- 
inal conduct.' In those areas where the fed- 
eral jurisdiction is exclusive, there would 
exist no criminal law if the Congress did not 
provide such.” 

The Assimilative Crimes Act® was ac- 
cordingly enacted into law to satisfy the 

‘United States v. Tucker, 122 F. 518 (D.C. 
Kentucky 1903); Sharon v. Hill, 24 F. 726 (C.C. 
Calif. 1885). In this case the court, in discussing 
exclusive federal jurisdiction over offenses com- 
mitted in a federal customs building, stated “Every 
offense recognized by law from the highest down 
to a simple assault, committed in this building or in 
this block, is an offense against the United States. 
The United States statutes have not defined spe- 
cifically in terms, every offense, but they have de- 
fined a number of the graver class, and then made 
a general provision covering all others.” The court 
then recited the provisions of Section 5391, Revised 
Statutes, the then applicable version of the As- 
similative Crimes Act. 

*In re Ladd, 74 F. 31 (C.C. Nebraska 1896). 

618 U.S.C. 13. The currently applicable version 
of the Act follows: 

$13. Laws of states adopted for areas within 
federal jurisdiction. Whoever within or upon any 
of the places now existing or hereafter reserved 
or acquired as provided in section 7 of this title, 
is guilty of any act or omission which, although 
not made punishable by any enactment of Congress, 
would be punishable if committed or omitted 
within the jurisdiction of the State, Territory, 
Possession, or District in which such place is sit- 
uated, by the laws thereof in force at the time of 
such act or omission, shall be guilty of a like offense 
and subject to a like punishment. June 25, 1948, c. 
645, 62 Stat. 686.” 





federal requirement for a criminal code, pro- 
viding substantially that the criminal law of 
a state wherein a particular federal reser- 
vation or area is situated shall be adopted 
as federal law for the particular area insofar 
as Congress has not specifically provided 
otherwise. Prosecutions under the Assimi- 
lative Crimes Act are not to enforce state 
laws, but to enforce ‘the federal law, details 
of which, instead of being recited, are adopt- 
ed by reference.‘ 

The first noted requirement for recog- 
nition of additional federal crimes came in 
1823 when James Buchanan, then serving 
his first term in the House of Representa- 
tives, secured the adoption of a resolution 
“That the committee on the Judiciary be 
instructed to inquire whether there be any, 
and if any, what, crimes not now punishable 
by law, to which punishments ought to be 
affixed.” * At the time this resolution was 


offered the courts of the United States had 
no power to punish any act, no matter how 
criminal] in its nature, unless Congress had 
declared it to be a crime and annexed a pun- 


ishment to its perpetration. Offenses at com- 
mon law, not declared such by acts of Con- 
gress, were not within the range of federal 
court jurisdiction. Congress had made pun- 
ishable very few crimes, and all were of an 
aggravated nature. As a result, a great 
number of acts to which a high degree of 
moral guilt attached and were punishable as 
crimes at common law and by every state in 
the Union could be committed with impunity 
on the high seas and in any place where 
Congress had exclusive jurisdiction. As an 
example, an assault and battery with intent 
to commit murder could be perpetrated either 
on the high seas or in a fort, magazine, 
arsenal or dockyard belonging to the United 
States and there existed no law to punish 
such an offense.® It was recognized that, 
“This is a palpable defect in our system 
which requires a remedy; and it is astonish- 


* McCoy v. Pescor, 324 U. S. 868, 89 L. Ed. 1423 
(1944). 

8 Annals of Congress, 17th Cong. 2d Sess. (1822- 
1823) 929. 

9 Id. 
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ing that none has ever yet been supplied.” !° 

In the first session of the Eighteenth Con- 
gress a bill for some assimilation of the 
criminal laws of the states passed the Senate 
but was apparently not acted upon by the 
House."'! 

In the second session of the Eighteenth 
Congress, Daniel Webster, Chairman of the 
Committee of the Judiciary of the House of 
Representatives, sponsored the bill which 
became the Federal Crimes Act of 1825.!* 
Following extended debate,'* Congress ex- 
panded the list of enumerated crimes and 
also added a section't which became the 
basis for the Assimilative Crimes Act of 
today.'* Since its original passage, the As- 
similative Crimes Act has been amended 
eight times.'" 

With the passage of this Act, Congress 
accepted the principle of assimilation of the 
state laws as the criminal code for such 
areas. The constitutionality and effect of 
the Assimilative Crimes Act was first tested 
in 1832 when the Supreme Court of the 
United States decided the case of United 
States v. Paul.'* The Defendant, Paul, was 
tried and convicted by a federal court of 
breaking and entering a store located upon 
the military reservation at West Point, New 
York, in violation of an allegedly assimilated 
1830 New York Statute. The issues before 
the court were (1) Did the Assimilative 
Crimes Act of 1825 adopt the subsequently 


10 Id. 

11 Annals of Congress, 18th Cong, 1st Sess. (1823- 
1824) 528, 592, 762; 1 Gales and Seaton, Register 
of Debates in Congress 338. 

12 Act of March 3, 1825, 4 Stat. 115. 

131 Gales and Seaton, Register of Debates in 
Congress, 152-158, 335-341, 348-355, 363-365. 

14 Act of March 3, 1825, 4 Stat. 115, c. 65. 

1518 U.S.C. 13. 

161866 (5 April 1866; 14 Stat. 18, c. 24); 1874 
(RS 1874 #5391); 1898 (18 USCA 468, 7 FCA 
Title 18 #468) ; 1909 (18 USCA 289) ; 1933 (Act of 
June 15, 1933, 48 Stat. 152, c. 85); 1935 (Act of 
June 20, 1935, 49 Stat. 394, c. 284); 1940 (Act of 
June 6, 1940, 54 Stat. 234, c. 241; 18 USCA 468); 
1948 (Act of June 25, 1948, c. 645, 62 Stat. 686; 18 
USCA 13). The amendment of 1909 resulted in the 
act attaining substantially its present form. 

17 Pet. 141 (1832), 8 L. Ed. 348, 349. 
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enacted (1829) criminal statute of the State 
of New York? (2) If this law was adopted, 
was the Assimilative Crimes Act itself un- 
constitutional as an unlawful delegation of 
legislative power? The offense charged was 
not a burglary at common law nor by the 
laws of New York existing in 1825. The 
Supreme Court reversed the conviction. In 
so doing it held that the Act was silent as 
to the effective date of assimilation, and 
construed it in favor of constitutionality 
holding that the Assimilative Crimes Act 
was to be limited to the laws of the several 
states in force at the time of its enactment.'* 
It also held that by this Act Congress adopted 
for the government of the designated places, 
under the exclusive jurisdiction of the United 
States, the criminal laws then in existence 
in the several states within which such 
places were situated, insofar as said laws 
were not displaced by specific laws enacted 
by Congress.!® 

The results of this landmark case raised 
doubt as to the applicability of the Act to 
territory over which federal jurisdiction was 
acquired subsequent to 1825. It further in- 
dicated the requirement that Congress re- 
enact this provision of law from time to 
time to bring subsequently enacted provisions 
of the criminal codes of these areas within 
the purview of the Act. The first re-enact- 
ment of the Assimilative Crimes Act of 
1866 *° provided that the Act would apply 
to territory ceded to the United States after 
the passage of the Act; that only the state 
law in effect at the time of the Act’s passage 
could be assimilated; and, that subsequent 
repeal of any state law would not effect the 
Act. Re-enactments of this law in 1874, 1898 
and 1909 effected no substantial change. In 
19337! the Act once more adopted the various 
state laws in effect upon the date of passage. 
However, the provision that subsequent re- 
peal of any state law would have no effect 
was removed and the law now provided that 


18 Td. (Chief Justice Marshall). 

19Td. (Justice Franklin). 

“0 Act of 5 April 1866, 14 Stat. 13, c. 24. 
“1 Act of June 15, 1933, 48 Stat. 152, c. 85. 
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the particular state law must be in full force 
and effect at the time any crime or criminal 
act was committed to render if triable under 
the Assimilative Crimes Act. In 1940 2, the 
Assimilative Crimes Act was again amended 
to make it applicable to territory over which 
the United States exercised exclusive or con- 
current jurisdiction. Heretofore the Act had 
only applied to territory over which the 
United States exercised exclusive jurisdic- 
tion.?4 

In 1948 codification of the entire United 
States Criminal Code resulted in the enact- 
ment of the current Assimilative Crimes 
Statute.** The principal change resulting 
from the codification was the adoption of the 
state criminal laws as they exist at any 
time when a crime is in fact committed. 

The principal purpose and concept of the 
Assimilative Crimes Act is the adoption, as 
limited by law, of state criminal law as fed- 
eral law in areas within the states which 
are subject to the territorial jurisdiction of 
the United States. The Special Maritime and 
Territorial Jurisdiction of the United States 
is defined in 18 U.S.C. 7. The types of juris- 
diction that the federal government exer- 
cises, and how such jurisdiction is acquired, 
are closely interwoven and related with a 
complete understanding of the Assimilative 
Crimes Act. However, space will not permit 
full expansion of the jurisdictional acquire- 
ment phase of this question. The original 
basis for federal jurisdiction over territory 
within a state derives from the Constitu- 
tion.» The framers of our Constitution con- 
templated that all land acquired by the 
federal government for military reservations, 
navy yards, public buildings or other such 
purposes would be acquired under constitu- 
tional provisions, thereby resulting in ex- 
clusive United States jurisdiction over these 
areas.** It soon becomes obvious that this 





22 Act of 11 June 1940, 54 Stat. 304, c. 323. 

23 Act of 4 March 1909, 35 Stat. 1143, USCA 289. 

“418 U.S.C. 13. 

25 United States Constitution, Art. 1, Section 8, 
el. 17. 

26 Kohl et al. v. United States, 91 U.S. 367, 23 L. 
Ed. 449 (1876). 








was not to be the case; that land had been 
or would be acquired by the federal govern- 
ment other than by purchase with the con- 
sent of the state legislature; and, that such 
lands had been or would be set aside for the 
governmental purposes constitutionally spec- 
ified. Over the years the decisions of the 
courts in examining and resolving this ques- 
tion concerning such.lands have determined 
that the federal government can maintain 
its proprietary interest in these lands with 
a concurrent or partial jurisdiction over 
such territory.*’ The term, partial jurisdic- 
tion, has never been clearly and definitely 
defined by the courts. It is often used by the 
courts in the sense that it indicates both the 
state and federal government have sovereign 
rights, legislative and judicial, over the ter- 
ritory involved.** It is a term generally used 
to indicate that exclusive jurisdiction does 
not rest with either sovereign; it does not 
refer to the situation where a state in ceding 
jurisdiction to the United States reserves 
certain rights exclusively to itself, granting 
the rights not so reserved exclusively to the 
United States. To the contrary, it has been 
held that the term, partial jurisdiction, in- 
cludes concurrent jurisdiction.*® 

When the Assimilative Crimes Act was 
originally enacted in 1825 *° and until 1940,*" 
it applied only to those areas over which 
the United States exercised exclusive sov- 
ereignty.*? In 1940 the Assimilative Crimes 


27 Leading cases in this area are: Fort Leaven- 
worth R.R. Co. v. Lowe, 114 U.S. 525, 29 L. Ed 264 
(1885) ; State v. Mack, 47 Pac. 763 (1897); Surplus 
Trading Co. v. Cook, 281 U.S. 647, 74 L. Ed. 1091 
(1930); James v. Dravo Contracting Co., 302 U.S. 
134, 82 L. Ed. 155 (1937); Mason Co. v. Tax Com- 
mission, 302 U.S. 186, 82 L. Ed. 187 (1937). 

28 Fort Leavenworth R.R. Co. v. Lowe, 114 U. S. 
525, 29 L. Ed. 264 (1885). 

29 James v. Dravo Contracting Company, 302 U.S. 
134, 82 L. Ed. 155 (1937); Adams v. United States, 
319 U.S. 312, 87 L. Ed. 1421 (1943). 

30 Act of 3 March 1825, 4 Stat. 115, c. 65. 

31 Act of 11 June 1940, 54 Stat. 304. 

32 Bowen v. Johnson, 306 U. S. 19, 83 L. Ed. 455 
(1939); Adams v. United States, 319 U.S. 312, 87 
L. Ed. 1421 (1943); Rogers v. Squier, 157 F. 2d 548 
(9 Cir. 1946). 
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Act was amended making it applicable to 
“any lands reserved or acquired for the use 
of the United States and under the exclusive 
or concurrent jurisdiction thereof.” *? (Em- 
phasis added) This amendment of the Act 
followed an explanation of the bill in iden- 
tical letters from the Attorney General to 
the Speaker of the House of Representa- 
tives ** and to the Chairman of the Senate 
Committee on the Judiciary,** adopting the 
view that the Act was to cover crimes on 
which Congress had not legislated and did 
not suggest that the Act was to enlarge or 
otherwise amend definitions of crimes already 
contained in the Criminal] Code.** The prin- 
cipal issue which the courts are usually called 
on to decide in connection with the Act is 
whether or not the United States has ac- 
quired jurisdiction over crimes either ex- 
clusively, or concurrently with the state.%7 
Since the 1940 amendment of the Assim- 
ilative Crimes Act, the question of concurrent 
jurisdiction has been tested in the courts and 
it is now well settled that both the federal 
government and a state can exercise con- 
current jurisdiction over a particular area.*® 
Under certain circumstances a person could 
be tried for a violation of a state criminal 
statute in either a federal court,*® a state 
court,*® or both.*! In the Franklin case,‘ 
Franklin, an Army officer, was convicted by 
a federal district court in New York on 


33 Act of 11 June 1940, 54 Stat. 304. 

34H. Rep. No. 1584, 76th Cong. 3d Sess., p. 2. 
35S. Rept. No. 1699, 76th Cong, 3d Sess., p. 1. 
36 Williams v. United States, 327 U.S. 711, 90 L. 
Ed. 962 (1946). 

37 Adams v. United States, supra. 

38 Id. 

39Id; Franklin v. United States, 216 U.S. 559, 
54 L. Ed. 615 (1910); Dunaway v. United States, 
170 F. 2d 11 (10th Cir. 1948); United States v. 
Titus, 64 Fed Sup. 55 (1946, D.C., N.J.). 

40 Bowen v. Johnson, 306 U.S. 19, 83 L. Ed. 455 
(1939); Waltrick v. Commissioner, 189 Va. 365, 53 
SE 2d 14 (1949); People v. Brown, 59 P 2d 686 
(1945). 

41 Hebert v. State of Louisiana, 272 U.S. 312, 
71 L. Ed. 270 (1925); United States v. Lanza, 260 
U.S. 377, 67 L. Ed. 314 (1922). 

42 Franklin v. United States, 216 U.S. 559, 54 L. 
Ed. 615 (1910). 
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charges of embezzlement in violation of the 
New York Penal Code. On appeal, writ of 
error asserted that the Assimilative Crimes 
Act was unconstitutional and that a court- 
martial had exclusive jurisdiction of the 
offenses charged inasmuch as Franklin was 
an Army officer. The Supreme Court in 
denying the appeal held “It is well settled 
that the 62nd Article of War does not vest, 
nor purport to vest, exclusive jurisdiction in 
courts-martial, and that civil courts have 
concurrent jurisdiction over all offenses com- 
mitted by a military officer which may be 
punished by a court-martial under the pro- 
vision of that Article.” ** The landmark Mc- 
Bratney case stands for the proposition of 
concurrent jurisdiction, holding that states, 
by virtue of their statehood, have jurisdic- 
tion over their own citizens, despite a fed- 
eral statute making an offense punishable by 
the United States; that, when a territory is 
granted statehood, the United States no 
longer had “sole and exclusive” jurisdiction 
to punish for crimes on an Indian reserva- 
tion.** 

A member of the Armed Forces under 
the Assimilative Crimes Act, in addition to 
being subject to trial by federal and state 
court, could also be subject to trial by court- 
martial for a single violation of a state crim- 
inal statute.*® He could not be tried by both 
the federal court and military court,‘® but 


431d. Justice Fuller. 

44 United States v. McBratney, 104 U.S. 621, 26 
L. Ed. 869 (1882); Ray v. Martin, 326 U.S. 496, 
90 L. Ed. 261 (1944). 

45 Article 134, UCMJ, MCM, 1951, paragraph 213c, 
provides as follows: “Crimes and offenses not cap- 
ital which are referred to and made punishable by 
Article 134 include those acts or omissions, not made 
punishable by another article, which are denounced 
as crimes or offenses by enactments of Congress or 
under authority of Congress and made triable in 
the Federal civil courts. State and foreign laws are 
not included within the crimes and offenses not 
capital referred to in Article 134 and violations 
thereof may not be prosecuted as such except inso- 
far as State law becomes Federal law of local appli- 
cation under Title 18 USC 13.” 

46 Puerto Rico v. Shell Company, 302 U.S. 253, 
82 L. Ed. 235 (1937); Grafton v. United States, 
206 U.S. 333, 51 L. Ed. 1084 (1907). 
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could be tried before both the state and 
military court.‘ 

In 1944 the Supreme Court in discussing 
the Assimilative Crimes Act ** set forth three 
questions which constitute a valid test to de- 
termine what portions of a state criminal 
code are actually adopted and made law 
under the provisions of the Act. These ques- 
tions, which must be answered affirmatively 
before a state criminal statute can be as- 
similated, are as follows: 

1. Is the state law alleged to have been 
violated so designed that it could be adopted . 
by the Assimilative Crimes Act and applied 
to the federal reservation or area? 

2. Is the state law alleged to have been 
violated not in conflict with federal policies 
as expressed by acts of Congress or valid 
administrative regulations (i.e., Air Force 
Regulations) which have the force of law? 

3. Does such law alleged to have been 
violated make penal the transaction alleged 
to have taken place? 

If a state criminal statute can, upon exam- 
ination, satisfy these three requirements, it 
can then be considered a part of the federal 
law under the Assimilative Crimes Act. 

In the Rentzel case *® conflict with “Fed- 
eral policies” prevented assimilation of Vir- 
ginia segregation laws. In this case it was 
held that a regulation of the Administrator 
of Civil Aeronautics prohibiting the main- 
tenance of racial segregation at Washington 
National Airport, located within the exterior 
boundaries of the State of Virginia and 
under exclusive federal jurisdiction, with 
certain exceptions, is an additional effectua- 
tion of federal policy to avoid race distinc- 
tion in federal matters. Issuance of this 
regulation is not barred by the Assimilative 
Crimes Act on the theory that the Act 
adopts the segregation laws of Virginia com- 


47 Hebert v. State of Louisiana, supra; United 
States v. Lanza supra. 


48 Johnson v. Yellow Cab Company, 321 U.S. 383, 
88 L. Ed. 814 (1944). 


49 Air Terminal Services v. Rentzel (1949) 53 L. 
Ed. 994 (D.C. Va.) 81 F. Supp. 611. 
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pelling separation of white and colored races 
in places of public ‘assemblage. 

There is no requirement that an act of 
Congress specifically prohibit assimilation of 
a state statute, it being sufficient if the act 
or omission is made penal by act of Congress 
and is thereby punishable as a crime in fed- 
eral courts.*” In the Williams case *! accused 
was convicted in a federal district court of 
statutory rape in violation of an Arizona 
statute adopted as federal law under the 
Assimilative Crimes Act. The court held that 
the conviction could not be sustained under 
the federal definitions of rape ** or assault 
with intent to rape ** because of failure of 
proof. It was further held that the Assim- 
ilative Crimes Act did not make the Arizona 
statute applicable to the facts of this case. 
That Act was intended to apply where “the 
act or thing” charged is not made penal by 
laws of Congress. The specific acts upon 
which conviction depended in this case had 
been made penal by the federal crime of 
adultery ** (the accused being married) and 
the generic act known as “statutory rape” 
was covered by the federal definition of hav- 
ing carnal knowledge and could not be re- 
defined and enlarged by application to it of 
the Assimilative Crimes Act. “The fact that 
the definition of the Federal offense results 
in a narrower scope for the offense than that 
given it by the State, does not mean that the 
Congressional definition must give way to 
the State definition.” 

Federal jurisdiction in certain crimes does 
not depend upon the exercise of jurisdiction 
over the specific area where the offense was 
committed. Jurisdiction in such instances 
derives from the fact such crimes interfere 
with or affect federal activities, involve inter- 
state commerce or crossing state lines. Some 
such crimes are mail theft,®> transportation 
of stolen automobiles in interstate com- 


50 Williams v. United States (1946) 327 U.S. 711, 
90 L. Ed. 962. 

51 Td. 

5218 U.S.C. 457. 

5318 U.S.C. 455. 

5418 U.S.C. 511. 

5518 U.S.C. 1691-1732. 
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merce ** or transportation of females from 
one state to another for immoral purposes.*’ 

The effect of the Assimilative Crimes Act 
was to incorporate the criminal laws of the 
several states into the statute and to make 
such criminal laws, to the extent of such 
incorporation, laws of the United States, 
thereby providing a criminal code over lands 
reserved or acquired for federal use and 
over which the United States exercises ex- 
clusive or partial (including concurrent) 
jurisdiction.** The Assimilative Crimes Act 
has a natural place to fill through its sup- 
plementation of the Federal Criminal Code 
without its giving the added effect of modi- 
fying or repealing existing provisions of the 
Federal Code. That Act does not render state 
law operative to enlarge or otherwise amend 
definitions of crimes already contained in the 
Federal Criminal Code and, accordingly, a 
state criminal statute denouncing the same 
or a similar offense is not assimilated.®® 
Except as assimilated under the Assimilative 
Crimes Act, most minor offenses or mis- 
demeanors—not being covered by the Fed- 
eral Code—would go unpunished. 

The power of the military establishment 
to regulate is not dependent on statutory 
authority but derives from the inherent 
powers of the President as Commander-in- 
Chief.” It has long been held that regula- 
tions have the force and effect of law if not 
in conflict with acts of Congress.® 

In many instances federal policy, as ex- 
pressed by Congress, prevents the assimila- 
tion of particular state laws under the Assim- 
ilative Crimes Act, particularly in regard to 
segregation laws.® 

Article 134 of the Uniform Code of Mil- 





5618 U.S.C. 2312. 

5718 U.S.C. 2421. 

58 United States v. Press Publishing Company 
(1911), 31 S. Ct. 212, 219 U.S. 1, 55 L. Ed. 65. 

59 Williams v. United States (1946), 327 U.S. 
711, 90 L. Ed. 962. 

60 United States v. Eliason, 41 U.S. 291, 10 L. 
Ed. 968 (1842). 

61 Id. 

62 Air Terminal Services v. Renzel (1949), 81 F. 
Supp. 611 (D.C. Va.). 
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itary Justice, like Article of War 96 before 
it, makes punishable wrongful or unlawful 
acts or omissions, not specifically mentioned 
in other articles of the Code, which constitute 
crimes and offenses not capital. This cate- 
gory is limited to those offenses denounced 
by acts of Congress and made triable in fed- 
eral courts. State laws are not included ex- 
cept those adopted under the Assimilative 
Crimes Act “ providing for adoption of penal 
laws of states for application in areas within 
federal jurisdiction.“* Generally speaking, a 
violation of state law is punishable under 
the Uniform Code of Military Justice.” 
Where an offense is charged under the Uni- 
form Code of Military Justice as violative of 
a state statute, under the Assimilative 
Crimes Act “* the pleadings must allege the 
offense in conformance with the statute and 
failure to so do will result in a fatal defect.” 
Where an accused was charged with an al- 

8318 U.S.C. 13; MCM, 1951, paragraph 213c. 

"4 United States v. Fox, ACM 5583, 6 CMR, 533 
537. 
‘* Index and Legislative History, UCMJ, p. 1239. 
"618 U.S.C. 13. 


"7 United States v. Morris, CM 389610, 21 CMR 
477. 
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leged criminal libel in violation of Article 
134, Uniform Code of Military Justice, a 
Board of Review held that with regard to 
the existence of an applicable specific statute 
denouncing criminal libel, such conduct is 
punishable under Article 134 as conduct 
prejudicial to good order or military dis- 
cipline, ‘or possibly as a violation of state 
law applicable to acts committed on a mili- 
tary reservation within the State under the 
Assimilative Crimes Statute.” * 

The assimilative Crimes Act has consti- 
tuted an important part of the United States 
Criminal Code since its original enactment. 
It has been, and presumably will be, fre- 
quently tested before the courts. Its basic 
constitutionality has been firmly established 
over the years. The Act has imposed no 
special burdens on the military and has not 
proven too troublesome a subject in the ad- 
ministration of military justice. If any 
problem exists at all, it is only from the fact 
that a service member tried for violation of 
a state criminal statute adopted under the 
Assimilative Crimes Act may also be tried 
by a state court for the same offense. 


*S United States v. Cox, CM 399565, 26 CMR 582. 
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SOME EVIDENCE: QUALITY AND QUANTITY 
OF EVIDENCE SUFFICIENT TO RAISE THE ISSUE 
OF INSANITY IN A CRIMINAL TRIAL 


1st Lt. Harvey B. Cohen, USAFR 


In Federal and some state courts the rule 
has evolved that the defendant in a criminal 
action is presumed to be sane, but that when 
“some evidence” of insanity is introduced by 
either side an issue of fact has been raised 
and the Government has the burden of prov- 
ing sanity beyond a reasonable doubt.! Davis 
v. United States, 160 U.S. 469 (1895); 165 
U.S. 3738, 378 (1897). “Until evidence is 
given on the other side, the burden of proof 
(of sanity) is satisfied by a presumption 
arising from the fact that most men are 
sane.” Battle v. United States, 209 U.S. 36, 
38 (1908) (Emphasis supplied). As stated 
recently by the Ninth Circuit Court of Ap- 
peals in Rivers v. United States, 270 F. 2d 
435, 489 (9th Cir. 1959); cert. denied 362 
U.S. 920 (1960): 

The result of this rule is that once some evidence 

tending to show the accused is insane has been 

introduced by either side, the jury cannot convict 


if they have a reasonable doubt that the accused 
is sane. 


The trial court is not to “weigh” the 
evidence of insanity before deciding to sub- 
mit the issue to the jury since “only slight 
evidence of insanity of a defendant at the 
time of commission of the act is required 
to raise the issue for submission to the jury.” 
Howard v. United States, 232 F. 2d 274, 276 
(5th Cir. 1956). 

A typical charge of a trial court, as fol- 
lows, indicates that many judges misunder- 

The author is a graduate of Georgetown Univer- 
sity Law Center and Graduate School, a member of 
the Bar of the Commonwealth of Virginia and of 
the District of Columbia. Formerly Assistant United 
States Attorney for the Eastern District of Vir- 
ginia, he is presently Counsel to the House Select 


Subcommittee on Labor, and a reserve Judge 
Advocate. 

1For an analysis of the substantive law in this 
area see, Harvey B. Cohen, M’Naghten v. Durham: 
A Discussion of the Legal Test for Insanity as 
Adopted by the Federal Courts, USAF JAG Bulletin, 
Vol. III, No. 4, July 1961. 
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stand the correct statement of the rule and 
its application: 

. each of the defendants is presumed by law 
to be sane and he is to be dealt with as a sane 
person until and unless the evidence in the case, 
whether on his behalf or on behalf of the Gov- 
ernment, raises a question as to his sanity. If 
it does, then the burden is upon the United States 
to prove his sanity beyond a reasonable doubt. 

This language suggests that the issue of in- 
sanity should not go to the jury unless a 
consideration of all of the evidence (“the evi- 
dence in the case’) raises the question of 
insanity. The correct rule, as indicated above, 
is that when “some evidence” of insanity has 
been introduced an issue of fact has been 
raised which must be submitted to the jury. 

It seems clear that a trial judge may not 
weigh the evidence on the issue of insanity 
from a point of view of credibility. Such 
action would amount in effect to a directed 
verdict of guilty, which would deprive a de- 
fendant in a criminal trial of his constitu- 
tional right to trial by jury. See United 
Brotherhood of Carpenters & Joiners V. 
United States, 330 U.S. 395 (1947). 

Tatum v. United States, 190 F. 2d 612 
(D. C. Cir. 1951), well illustrates the kind 
of evidence sufficient to raise a jury issue. In 
that case, the only psychiatric testimony was 
to the effect that the defendant was of “sound 
mind.” There was testimony by the de- 
fendant to the effect that he remembered 
nothing of the offense, testimony by a coron- 
er that the defendant appeared to be more 
or less in a trance, and police testimony that 
the defendant “did not act normal” at the 
time of the arrest. Although the trial court’s 
action in keeping the insanity issue from the 
jury was neither properly objected to at the 
trial nor argued on appeal, the appellate 
court noted this as an error affecting sub- 
stantial rights and reversed for a new trial. 

In Jarrard v. State, 206 Ga. 112, 55 S.E. 
2d 706 (1949), the only evidence on insanity 
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was from a lay witness who testified that he 
had had a conversation with the defendant 
about a year and a half ago; that they had 
talked ‘‘some little bit,’”’ although he could 
not remember the details of the conversation; 
and that the defendant didn’t talk like he 
used to. The Supreme Court of Georgia held 
that this was sufficient evidence to raise an 
issue of fact of insanity and that the question 
should, therefore, have been submitted to the 
jury under an instruction that they may con- 
sider ‘any evidence.” 

Broad as the rule is, it does not mean that 
any evidence offered to prove insanity is 
sufficient to raise a jury issue. In Wright v. 
United States, 215 F. 2d 498 (D. C. Cir. 
1954) neither side introduced any psychiatric 
testimony and neither side produced testi- 
mony indicating irrational conduct. The ar- 
resting officer testified that the defendent 
talked rationally. The only evidence of in- 
sanity offered by defendant was his testi- 
mony that he remembered nothing of the 
shooting, that the last thing he remembered 
was being hit on the head and that “I was 


under intoxicating whiskey, and I wouldn’t. 


say for sure everything is clear...” Jd. at p. 
499. On this record the appellate court ruled 
that the issue of insanity had not been raised 
to the stature of a factual issue which had to 
be submitted to the jury. 


Similarly, In the celebrated case of Lebron 
v. United States, 229 F. 2d 16 (D.C. Cir. 
1955), cert. denied 351 U.S. 974 (1956) in- 
volving the defendants who wounded several 
Congressmen in a nationalistic display in the 
House of Representatives, the appellate court 
ruled that the unusual nature of the offense, 
the “abnormally calm” attitude of some of 
the defendants, the hysterical conduct of an- 
other and a notion by this same defendant 
that she was emulating George Washington 
were not sufficient evidence of insanity to 
require the trial court to submit the issue to 
the jury. 

In Smith v. United States, 272 F. 2d 547, 
549 (.C. Cir. 1959) the evidence, from prose- 
cution witnesses, as summarized by the ma- 
jority, was that the defendant: 
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has become increasingly indolent, has a violent 
temper, and then makes an unprovoked and un- 
usually violent attack upon another because of 
some concocted grievance. 


The trial court held that this was not suffi- 
cient evidence to go to the jury and the ap- 
pellate court agreed. In his dissenting opin- 
ion Judge Bazelon differed as to the quantum 
and the legal significance of the evidence. 
In Durham v. United States, 214 F. 2d 862, 
874, the court said that the modified rule of 
insanity would apply prospectively only. 
Trials in the Wright and Lebron cases oc- 
curred before the decision in Durham. The 
Smith trial occurred after Durham. 

The “‘some evidence” rule has its roots in 
the two Supreme Court cases of Davis Vv. 
United States, supra. It was recognized in 
the District of Columbia in the Tatum case, 
supra, decided before Durham, supra, and it 
has also been recognized by the Fifth Circuit, 
Howard v. United States, supra, and Ninth 
Circuit, Rivers v. United States, supra, al- 
though both of these Circuits have declined 
to follow Durham. Moreover, a number of 
state courts apply the “some evidence” rule 
in practice even though they may not have 
specifically articulated it. 

The rule in the military courts is substan- 
tially the “some evidence” rule as adopted by 
the federal courts and referred to above. An 
accused is presumed initially to be sane and 
to have been sane at the time of the alleged 
offense. Manual for Courts-Martial, United 
States, 1951, par. 122. U.S. v. Biesak, 3 
USCMA 714, 14 CMR 132 (1954). However, 
when evidence sufficient to place sanity in 
issue is produced, the law officer must in- 
struct on this issue regardless of whether a 
request is made for such instruction. U.S. v. 
Burns, 2 USMCA 400, 9 CMR 30 (1953) .* 

Out of this discussion arises the question, 

-For a discussion of the treatment afforded this 
general area by the military courts see Aycock and 
Wurfel, Military Law Under the Uniform Code of 
Military Justice, Chapt. 7, pp. 120-127; Haughney, 
Insanity, A Thesis Prepared at the Air Command 
and Staff School, JAG Staff Officer Course, 1954; 
Carrick, Mental Responsibility and Mental Capacity 
Under Military Law, A Thesis Presented to the 
Judge Advocate General’s School, 1957. 
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how should the Courts treat the receipt of 
psychiatric testimony in conclusive terms of 
the ‘‘tests” especially where the psychiatrist 
testifies in the classical terms, that the de- 
fendants know the difference between right 
and wrong? Should this testimony affect the 
submission of the issue of insanity to the jury? 

This problem is raised by the controlling 
importance which trial judges give to testi- 
mony in the very language of the right and 
wrong test rather than to testimony concern- 
ing the nature, causes, development and 
probable course of the mental illness. 

Testimony in the very language of the 
“right or wrong” ot some other test should 
not be conclusive. On the contrary, psychi- 
atric testimony couched in these terms, while 
admissible, is not particularly helpful to 
either the jury or the court in reaching a true 
understanding of the subject’s mental condi- 
tion. However, trial judges actively en- 
courage admission of such testimony, and 
hold it to be conclusive as a matter of law. 
This illustrates how expert testimony has 
often but not necessarily been frozen under 
the M’Naghten rules. 

As stated by Overholser in “The Place of 
Psychiatry in the Criminal Law,” 16 Boston 
U.L. Rev. 322, 8329 (1986): 

So long as medical men are compelled to answer 

questions on such non-medical topics as “malice”, 

“right and wrong”, and “criminal intent’, so 

long will the expert be placed in false light, and 

full justice at times fail to be done the accused. 

To ask a psychiatrist whether a defendant 
knows the difference between right and 
wrong is to ask him for far more than a 
medical opinion. Many psychiatrists feel 
that from a medical point of view it is im- 
possible to say whether a person knew a 
certain thing since this involves an attempt 
to describe a state of cognition within the 
subject which only the subject can describe. 
It, in effect, is to ask him whether the de- 
fendant should be held criminally respons- 
ible, a judgment which involves philosophi- 
cal, ethical and social considerations as well 
as medical diagnosis. Weihofen, “The Defi- 
nition of Mental Illness”, 21 Ohio State L.J. 
1, 14-15 (1960). 
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Weihofen (and others) also suggests that 
even under the Durham rule when a psychia- 
trist testifies on the ultimate questions of 
whether an act was a “product” of a “mental 
illness” he is going beyond his field of compe- 
tence. Weihofen, “The Definition of Mental 
Illness”, supra, pp. 5-6. This view has been 
supported in the District of Columbia as indi- 
cated below. 

In Durham v. United States, supra, the 
court ruled that there was no evidence of in- 
sanity and that the usual presumption of 
sanity governed. (Trial by jury was waived, 
but the trial court indicated that the evidence 
would not have raised a jury issue had the 
case been tried before a jury.) The only psy- 
chiatrist called testified that the defendant 
was of unsound mind even though, in the 
same psychiatrist’s view, “if the question of 
right and wrong were propounded to him 
(the defendant) he could give you the right 
answer.” Id. at p. 868. The court’s rejection 
of psychiatric testimony not couched in terms 
of right and wrong was held to be reversible 
error even under the existing rizht and 
wrong test. 

Numerous cases illustrate that the pres- 
ence or absence of psychiatric testimony in 
terms of right and wrong is not determina- 
tive on the question of whether the issue of 
insanity goes to the jury. In Lucas v. Com- 
monwealth, 201 Va. 599, 112 S.E. 2d 915 
(1960), the psychiatrist testified that at the 
time of the trial the defendant knew the 
difference between right and wrong, but he 
was unable to form an opinion about his 
mental condition at the time of the offense. 
The psychiatrist also testified as to the de- 
fendant’s epileptic symptoms and chronic 
alcoholism. Evidence of lay witnesses also 
suggested epilepsy. Medica] history showed 
prior hospitalization in a mental hospital. 
On the total showing, the Virginia Supreme 
Court of Appeals recently reversed the trial 
court for refusing to submit the question of 
insanity to the jury. 


In Carpenter v. United States, 264 F. 2d 
565, 571 (4th Cir. 1959) the Court looked 
skeptically upon unsupported expert testi- 
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mony upon the ultimate issue, saying, “If 
ever expressions of expert opinion upon an 
ultimate issue to be decided by the jury, with- 
out clear support of other facts objectively 
and conclusively established, may said to be 
binding upon the jury, this is not such a case.” 

Wigmore argues that opinion evidence 
couched in terms of “right and wrong” does 
not “usurp” the functions of the jury because 
the jury is free to disregard it and reach its 
own conclusions. 7 Wigmore, Evidence, Sec- 
tions 1920-21, 1937 (1940 Ed.) If the jury 
is free to accept or disregard such testimony, 
if follows a fortiori, that testimony in such 
terms should not block the issue of insanity 
from reaching the jury. 


Wigmore draws a distinction between 
testimony in terms of “right or wrong” or 
“sanity” on the one hand and testimony in 
terms of “legally responsible” or “criminal 
capacity” on the other. The latter, he says, 
involves a rule of law as well as a medical 
opinion and is therefore not admissible. /d. 
at Sections 1937, 1958. 


The line which Wigmore attempts to draw 
between admissible testimony in terms of 
“right or wrong” and inadmissible testimony 
in terms of “legally responsible” seems to be 
very thin indeed. Cf. the separate statement 
filed by Judge Bazelon in Briscoe v. United 
States, 248 F. 2d 640, 643 (D.C. Cir. 1957) ; 
Guttmacher, “Principle Difficulties with the 
Present Criteria of Responsibility and Pos- 
sible Alternatives,” printed in American Law 
Institute Model Penal Code Tentative Draft 
No. 4 (1955), pp. 170, 178; Report “Criminal 
Responsibility and Psychiatric Expert Testi- 
mony” formulated by The Committee on 
Psychiatry and Law, Group for the Advance- 
ment of Psychiatry (1954), (hereinafter re- 
ferred to as “GAP Report’) p. 5. 

Even under the so-called “right and 
wrong” test under the better view it is error 
for the court to rule as a matter of law that 
a given psychiatric diagnosis or label does 
or does not constitute a legal defense. In 
Stewart v. United States, 214 F. 879, 882 
(D.C. Cir. 1954) the court’s charge contained 
a confused attempt to distinguish between 
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“mental disease” and “‘mental disorder” and 
expressly stated a psychopath “is not insane 
within the meaning of the law.”’ Holding this 
to be error, the court said: 

the court invaded the combined functions of the 

expert witness and the jury by assertions which 

had the effect of treating factual issues as though 
they had already been settled by either the testi- 
mony or the law. Clearly this was error. It was 
the jury’s function to determine from all the 
evidence, including the expert testimony, not only 
whether appellant suffered from an abnormal 
mental condition, but also whether the nature and 
extent of any condition from which it found him to 
be suffering was such as to relieve him of criminal 
responsibility under the standards then prevailing. 

The role of the psychiatrist under the right 
and wrong test just as much as under the 
Durham or some other modification of it is 
to present “the material from which his 
opinion is fashioned and the reasoning by 
which he progresses from his material to his 
conclusion; in the explanation of the disease 
and its dynamics, that is, how it occurred, 
developed, and affected the mental and emo- 
tional processes of the defendant; it does not 
lie in his mere expression of conclusion.” 
Carter v. United States, 252 F. 2d 608, 617 
(D.C, Cir. 1957) See also Fielding v. United 
States, 251 F. 2d 878 (D.C. Cir. 1957). Some 
critics of Durham have vehemently con- 
demned that decision on precisely this 
ground—i.e. charging that it will lead to 
“psychoauthoritarianism.” See Wertham, 
“Psychoauthoritarianism and the Law,” 22 
U. of Chi. L. Rev., 336 (1955). In the lan- 
guage of the GAP Report, supra, ‘“‘As mat- 
ters stand, the test questions (i.e. direct 
questions on right and wrong, etc. ) have the 
effect of vesting the psychiatrist with the 
juryman’s function.” 

Thus the trial] judge must be exceedingly 
cautious in the weight and effect to be given 
to expert testimony in the very language of 
the “right or wrong” or some other test of 
insanity. This tendency towards conclusive- 
ness of psychiatric testimony could very well 
be a slow but insidious move towards the ab- 
dication of the function of the jury to the 
psychiatrists, in the determination of the 
criminal responsibility of an accused. 
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